


























ESA-MSA Integration Agreement 

Western Pacific Fishery Management Council 

And 

NMFS Pacific Islands Regional Office 

May 12,2016 

Introduction 

On January 19, 2015, the National Marine Fisheries Service (NMFS) issued a Policy Directive 
on the Integration of Endangered Species Act (ESA) Section 7 with Magnuson-Stevens Fishery 
Conservation and Management Act (Magnuson-Stevens Act or MSA) Processes 1 (ESA Policy 
Directive). The ESA Policy Directive implements recommendations from a joint working group 
of the Council Coordination Committee (CCC), Marine Fisheries Advisory Committee 
(MAFAC) and NMFS to improve integration of the Fishery Management Councils into the ESA 
Section 7 consultation process. 

This ESA-MSA Integration Agreement (Agreement) is between the Western Pacific Fishery 
Management Council (Council) and the NMFS Pacific Islands Regional Office (PIRO). The 
Agreement recognizes that the Council possesses a unique relationship with NMFS as a result of 
authorities and responsibilities created under the MSA. This Agreement outlines the roles and 
responsibilities of the Council and PIRO to integrate the ESA Section 7 and MSA processes. 

Scope 

This Agreement applies to Section 7 consultations on fishery management activities that are 
governed by fishery management plans developed by the Council pursuant to the MSA and may 
affect listed species or designated critical habitat under NMFS' jurisdiction. Opportunities for 
collaboration with the .Council include when: 

1. The Council is developing recommendations for a new or modified management measure 
that may affect listed species or habitat; 

2. NMFS is consulting once a proposed action is identified; and, 
3. There are changes external to the Council process (e.g., reinitiation is triggered by new 

species listing, exceeding Incidental Take Statement (ITS), or new scientific 
information). 

This Agreement focuses primarily on the coordination between the Council and the PIRO 

1 NMFS PD 01-117 
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Sustainable Fisher~es Division (SFD), which acts as the Action Agency. However, the 
Agreement also acknowledges the call made by the ESA Policy Directive for early involvement 
from the Protected Resources Division (PRD) prior to the initiation of consultation? 

Roles and Responsibilities 

Early communication between the Council staff and NMFS may improve the quality of 
information available during consultation, and reduce the likelihood of consultation outcomes 
that negatively affect the fishery. Consultations may also affect the post-decision rulemaking 
process and the desired timing of Council-recommended fishery management actions. This 
Agreement stresses and calls for early involvement and effective communication between the 
Council and PIRO prior to initiation and throughout consultation. 

In addition to the roles and responsibilities described in the Regional Operating Agreement, 
specific responsibilities for integrating Section 7 with MSA processes include the following: 

Council: 
1. Coordinatewith PIRO Sustainable Fisheries Division (the action agency) throughout the 

Section 7 consultation process, as appropriate, including assisting with any or all of the 
following tasks: 

a. Describe the proposed action for purposes of initiating consultation; 
b. Provide Council views on the "best scientific information available" on fisheries 

management practices and potential effects of action on ESA-listed species and 
· critical habitat; 

c. Prepare draft biological evaluations (BEs) and other consultation initiation 
documents; and 

d. Prepare or review additional information. 
2. Transmit a written request to PIRO for an opportunity to review a draft Biological 

Opinion (BiOp) for applicable formal consultations; and 
3. Review and provide comments to PIRO on draft BiOps, including the following to be 

included in an ITS, when provide with an opportunity for such review: 

PIRO: 

a. Review draft Reasonable and Prudent Measures (RPMs); and 
b. Review draft Reasonable and Prudent Alternatives (RPAs) in the case of a 

jeopardy BiOp, and assist with identifying feasible alternatives. 

1. Communicate with Council staff regarding information necessary for consultation; 
2. Prepare BEs and other consultation initiation documents in collaboration with the 

Council; 
3. Provide an opportunity for the Council to review draft BiOps, when the Council requests 

such a review and if PIRO determines that such review is appropriate, including review 
of draft RPAs or RPMs3

; 

2 The ESA Policy Directive encourages early involvement from PRD through technical assistance and/or assignment 
of liaisons. 
3 Additional guidance on this matter is provided in NMFS PD 01-117 
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4. Communicate with Council and Council staff as to the nature of how the comments on 
the draft BiOp were addressed; and, 

5. Respond in writing within 30 days of the Council's request if a draft BiOp cannot be 
provided to the Council for reasons specified in the ESA Policy Directive. 

NMFS retains the discretion to conduct any individual ESA consultation differently from the 
process outlined here. 

Council Review of Draft Biological Opinions 

The Council Executive Director will determine the method of review appropriate for each draft 
BiOp, e.g., internal staff review or by the SSC and Council in a public meeting. Given the 
statutory timeline to complete consultation and finalize the BiOp, unless extended, PIRO will 
strive to provide the Council with a reasonable time to review a draft BiOp. 

Integrating ESA Section 7 with the MSA Process 

Early coordination and clear communication improves project development, information sharing, 
and provides an opportunity to address potential conflicts between the action and the listed 
species early. Early and clear productive coordination are key to successful consultation, 
whether informal or formal. This section describes ways PIRO (the action agency) and the 
Council will enhance their coordination for successful consultation pursuant to the ESA and 
MSA. Unless otherwise noted, the process described below should be carried out for each 
applicable consultation. 

General Coordination between the Council and PIRO 

The Council Executive Director and the Regional Administrator may meet, as needed, to discuss 
priorities and desired timelines for ESA consultations as they relate to fishery actions. If 
situations not covered under this Agreement are identified, the Council Executive Director and 
the Regional Administrator may agree to the appropriate process for considering the necessary 
Section 7 consultation in the MSA process. 

Frontloading ESA Section 7 consultations during development of Council actions 

1, At the initial action planning meeting, Council and PIRO staff will identify potential 
consultation needs for the action. 

2. Council and PIRO staff may discuss the potential exposure of listed species to the 
proposed action, their likely responses to that exposure, and the data and analysis needed 
to conduct an exposure and response analysis in the BE. 

3. PIRO and Council staff may conduct any necessary analysis as part of the integrated FEP 
amendment/NEP A analysis. 

4. PIRO and Council staff will discuss and determine who will develop the draft BE. The 
Council may take the lead in drafting the BE, in coordination with PIRO, as part of the 
NEP A document development process. 

5. PIRO will coordinate with and involve Council staff when seeking technical assistance 
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from the Consulting Agency during the frontloading period. 
6. PIRO will review and evaluate the scope and contents of the BE and initiate consultation. 

Frontloading ESA Section 7 Consultations when Triggered by External Factors 

When an external factor, such as exceedance of an Incidental Take Statement (ITS) or new 
species listing triggers consultation the following steps may be taken: 

1. ESA Section 7 will be discussed at coordination meetings between the Council and PIRO 
staff to identify any new consultation needs triggered by external factors. 

2. Council and PIRO staff may discuss the potential exposure of listed species to the 
proposed action, their likely responses to that exposure, and the data and analysis needed 
to conduct an exposure and response in the BE. 

3. Council and PIRO staff will discuss and determine who will develop the draft BE. The 
Council may take the lead in drafting the BE, in coordination with PIRO. 

4. PIRO will coordinate with and involve Council staff when seeking technical assistance 
from the Consulting Agency during the frontloading period. 

5. PIRO will review and evaluate the scope and contents of the BE and initiate consultation. 

Coordination during Formal Consultation 

Once formal consultation is initiated, coordination between Council and PIRO may occur as 
follows: 

1. PIRO Sustainable Fisheries Division (the action agency) will facilitate communication 
between the Council and the Consulting Agency. 

2. PIRO will provide a draft BiOp or draft RPAs/RPMs to the Council for review, when 
requested by the Council and determined appropriate. When appropriate, the Council (or 
Council staff) may review draft BiOps or draft RP As/RPMs and provide comments to 
PIRO. 

3. Communicate with Council and Council staff as to the nature of how the comments on 
the draft BiOp were addressed. 

This Agreement will remain in effect unless and until it is terminated or revised by mutual 
agreement. By signature below, and on behalf of the organization I represent, I support the 
tenants of this agreement, and agree to fulfill the roles and responsibilities outlined herein, and to 
support the efforts of the other parties in doing likewi~se. 

' /:' 
Edwin Ebisui Jr., Council Chair ""L-r 

~--~--~----~------~~F-------

Kitty M. Simonds, Council Executive Director 

Michael Tosatto, NMFS Regional Administrator 
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LIVING EFH REVIEW SCHEDULE Version 8/24/2016

EFH Component (from CFR) FEP MUS Most Recent Review Due Date J F M A M J J A S O N D J F M A M J J A S O N D J F M A M J J A S O N D J F M A M J J A S O N D J F M A M J J A S O N D

Biological Components

Pelagic Pelagic MUS Out of date 2012 doc

Hawaii Archipelago Bottomfish MUS Complete May 2016 

Precious Corals MUS Plan Team Review 2016/17

Crustaceans 

MUS/Deepwater Shrimp 1999/2008

Coral Reef MUS

Out of date 2012 doc/EF 

developing model

Mariana Archipelago Bottomfish MUS Out of date 2012 doc

Precious Corals MUS

Plan Team Review 2016/17 - 

limited info

Crustaceans 

MUS/Deepwater Shrimp 1999/2008

Coral Reef MUS Out of date 2012 doc

American Samoa Archipelago Bottomfish MUS Out of date 2012 doc

Precious Corals MUS

Plan Team Review 2016/17 - 

limited info

Crustaceans 

MUS/Deepwater Shrimp 1999/2008

Coral Reef MUS Out of date 2012 doc

PRIA Bottomfish MUS Out of date 2012 doc

Precious Corals MUS

Plan Team Review 2016/17 - 

limited info

Crustaceans 

MUS/Deepwater Shrimp 1999/2008

Coral Reef MUS Out of date 2012 doc

Impact Components

Hawaii Archipelago Bottomfishing Gear Complete May 2016 

Other FEPs All Other Gear

1999/2002. No change in 

gear. 

Hawaii Archipelago Effect on BMUS EFH Complete May 2016

Other FEPs

All activities and all fisheries

Contract Underway

(Research and Information 

Needs for MUS - through 

annual SAFE report) 4/16

Process Component

10 - EFH Update Procedure All FEPs All Components EFH Policy 4/16

Legends:

Plan Team Council 

PIFSC Review Phase - HCD, PIFSC, WPSAR

Contractor Management application (if amendment with analysis is recommended, extend application a year)

2020

1 - EFH Description and 

Identification

7 - Prey Species List and Locations

8 - Habitat Areas of Particular 

Concern

9 - Research and Information Needs

2 - Fishing activities that may 

adversly affect EFH

3 - Non-MSA fishing activities that 

may adversly affect EFH

4 - Non-fishing activities that may 

adversely affect EFH

5 - Cumulative Impacts Analysis

6 - EFH Conservation and 

Enhancement Recommendations

9 - Research and Information Needs

2019Year 2016 2017 2018
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