CHAPTER 9

CONSISTENCY WITH NATIONAL STANDARDS AND
OTHER LAWS AND POLICIES

9.1. National Standards for Fishery Conservation and Management

National Standard 1 — Prevent Overfishing, Achieve Optimum Yield — Conservation and
Management Measures Shall Prevent Overfishing While Achieving, on a Continuing Basis, the
Optimum Yield from Each Fishery for the United States Fishing Industry.

The CRE-FMP would, through permit and reporting requirements, monitor and control fishing
effort in the EEZ to prevent overfishing of coral reef resources. A special permit and reporting
system would be established for new fisheries in the EEZ targeting previously unharvested coral
reef resources for which there is insufficient information to define overfishing or optimum yield.
A special permit would also be required for any CRE fishing in low-use MPAs. In addition,
large tracts of coral reef in the EEZ would be designated as no-take MPAs. These would
conserve a large reservoir of spawning biomass and provide “insurance” against periods of poor
recruitment or overexploitation of down-current sub-populations. Furthermore, deep-water
spawning stocks of fish species that have already been heavily exploited at shallow depths would
be protected from intensive harvest using scuba-assisted spearfishing.

National Standard 2 — Best Scientific Information — Conservation and Management
Measures Shall Be Based upon the Best Scientific Information Available.

For coral reef resources already targeted by existing fisheries and for which there is sufficient
information to define sustainable yield, the CRE-FMP would prevent overfishing according to
the protocol described in the FMP. For previously unharvested MUS, the FMP would collect
detailed fishery-dependent information through a special permit and reporting system. This
would be supplemented by fishery-independent data collected through research. Through a
framework procedure, the FMP could adapt to new information and unforeseen impacts. An
evaluation of new data and the biological, economic, and social impacts of the management
system would be made each year as part of the annual status report prepared by the Council for
the coral reef fisheries managed in the Western Pacific.

National Standard 3 — Manage Stocks as a Unit — To the Extent Practicable, an Individual

Stock of Fish Shall Be Managed as a Unit Throughout its Range, and Interrelated Stocks of Fish
Shall Be Managed as a Unit or in Close Coordination.
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Individual sub-populations of larger stocks of reef species may increase, decrease, or cease to
exist locally without adversely affecting the overall population. The condition of the overall
populations of particular species is linked to the variability among sub-populations: the ratio of
sources and sinks, their degrees of recruitment connection, and the proportion of the sub-
populations with high variability in reproductive capacity. Recruitment to populations of coral
reef organisms depends largely on the pathways of larval dispersal and “downstream” links. One
needs to ask, Are the connections sufficient to actually enhance distant sub-populations or only
enough to maintain a homogenous genetic stock? There is poor understanding of the basics,
much less the intricacies, of individual stocks and of their interrelationships in the coral reef
ecosystem. To compensate, the CRE-FMP proposes extensive no-take MPAs. They do not
require detailed knowledge of species while holistically conserving multi-species resources and
the functional attributes of coral reef ecosystems.

National Standard 4 — Do Not Discriminate Between States — Conservation and Management
Measures Shall Not Discriminate Between Residents of Different States. If it Becomes Necessary
to Allocate or Assign Fishing Privileges among Various United States Fishermen, Such
Allocation Shall Be (A) Fair and Equitable to All Such Fishermen; (B) Reasonably Calculated to
Promote Conservation; and (C) Carried out in Such Manner That No Particular Individual,
Corporation, or Other Entity Acquires an Excessive Share of Such Privileges.

The allocation of fishing privileges to indigenous participants in coral reef fisheries resulting
from the proposed management measures is rationally connected to the furtherance of CRE-FMP
objectives. Furthermore, the total potential benefits that indigenous participants may receive
from the preferred alternatives outweigh the potential hardship that may be imposed on non-
indigenous participants, when the centuries-old dependence of native people on coral reefs and
the social importance of indigenous cultural continuity are considered. The measure is
reasonably calculated to promote conservation, and no particular individual, corporation, or other
entity is expected to acquire an excessive share of the fishing privileges allocated to indigenous
participants. Participation in coral reef fisheries will not be limited to residents of the U.S.
Pacific Islands. '

National Standard 5 — Efficiency in Utilization — Conservation and Management Measures
Shall, Where Practicable, Consider Efficiency in the Utilization of Fishery Resources, Except
That No Such Measure Shall Have Economic Allocation as its Sole Purpose.

Coral reefs harbor a great diversity of marine organisms, but the relative productivity and
potential harvest of any single species is limited. Existing methods of harvesting coral reef
resources in the U.S. Pacific are highly inefficient, and the CRE-FMP purposely does not
promote greater efficiency in these fisheries. In fact, the proposed conservation and management
measures would create additional inefficiencies in the form of area closures (i.e., no-take MPAs),
special permit and reporting requirements, and fishing gear restrictions.

The preferred alternatives emphasize the need to sustain existing small-scale fisheries for coral
reef resources, while limiting the harvest of new resources targeted by new fisheries until
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sustainable use can be demonstrated. Particular support is given to fishing communities and
indigenous participants because of the importance of coral reef resources as a source of food for
local consumption and as a means of preserving and perpetuating indigenous cultural values.
The many economic and social benefits of coral reefs to island societies would be maintained by
the proposed conservation measures in the plan.

It is impossible to provide a quantitative estimate of how many more coral reef resources would
be available if the CRE-FMP is approved and implemented, or how much additional benefit
would accrue to the Nation by this increase. It is clear, however, that the value of the potential
economic and social benefits derived from the proposed conservation and management measures
outweigh the costs that may be imposed on fishing activities affected by the closure of MPAs,
special permit and reporting requirements, and gear limitations.

National Standard 6 — Allow for Variations — Conservation and Management Measures Shall
Take into Account and Allow for Variations Among, and Contingencies In, Fisheries, Fishery
Resources and Catches.

The special permit and reporting requirements for low-use MPAs and for new coral reef
resources targeted by new fisheries are expected to produce new information, especially for
poorly understood coral reef taxa for which there are few data to define sustainable yield. An
evaluation of new data and unforeseen biological, economic, and social impacts resulting from
the FMP management system will be made each year as part of the annual status report prepared
by the Council for the coral reef fisheries managed in the Western Pacific region. During the
evaluation, the views and opinions of the full range of stakeholders, including consumptive and
non-consumptive users of coral reefs, will be solicited. The conservation and management
measures may be adjusted as new information becomes available.

National Standard 7 — Management Measures Shall Minimize Costs — Conservation and
Management Measures Shall, Where Practicable, Minimize Costs and Avoid Duplication.

Several of the proposed conservation and management measures would add substantially to the
responsibilities and costs of fishery administration and enforcement. Specific elements likely to
increase the difficulty and cost of fishery management are (1) the designation of seaward
boundaries for no-take MPAs, (2) zoning of low-use MPAs, (3) the requirement for wreck
removal and pollution liability insurance for all fishing vessels passing through MPAs, and (4)
the highly discretionary special permit application and reporting process. The preferred
alternative, however, avoids duplication with existing local permits issued by island governments
and with federal permits for fishing activities conducted in the EEZ under existing FMPs for
lobster, bottomfish, and precious corals.

National Standard 8 — Importance to Fishing Communities — Conservation and Management
Measures Shall, Consistent with Conservation Requirements of this Act (Including the
Prevention of Overfishing and Rebuilding of Overfished Stocks), Take into Account the
Importance of Fishery Resources to Fishing Communities in Order to (4) Provide for the
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Sustained Participation of Such Communities; and (B) to the Extent Practicable, Minimize
Adverse Economic Impacts on Such Communities.

The social and economic history of the populated U.S. Pacific Islands differs considerably from
that of the continental U.S. Samoa, Hawaii, and the Mariana Islands were originally settled in
ancient times by seafaring peoples. The lack of terrestrial resources in most areas led to great
dependence on fishing for food security. This dependence shaped the social organization,
cultural values, and spiritual beliefs of the indigenous populations.

The era of European discovery brought the island cultures into direct conflict with western
traditions of proprietorship. Repeated contacts with western culture eroded the stability of the
social structures and subsistence economies created by indigenous people.

With the exception of American Samoa and small enclaves in Guam, Hawaii, and the Northern
Mariana Islands, the modern-day indigenous descendants are dispersed as part of cosmopolitan
populations. Island societies have become pluralistic, and many aspects of their economies and
cultures have evolved in modemn times. Yet, the vast majority of contemporary island residents
continue to depend on coral reef resources for consumptive and non-consumptive uses. Most
residents consume seafood, and many are at least part-time fishermen. The harvest of coral reef
resources is important to U.S. Pacific Island inhabitants as a source of food for local
consumption, for local income and employment, and as a means of preserving and perpetuating
indigenous cultural values.

The MSFCMA has recognized that Pacific insular areas “contain unique historical, cultural,
legal, political and geographic circumstances which make fisheries resources important in
sustaining their growth.” The proposed conservation and management measures take into
account the centuries-old relationships of indigenous people with coral reef resources, and the
continuing dependence of modern-day, pluralistic island communities on these resources. The
siting of no-take MPAs in remote areas of the EEZ, the proposed allocation of a portion of low-
use MPAs for indigenous fishing activities, and the reliance on proposed local reporting
requirements in parts of the EEZ adjacent to existing fishing communities and indigenous
activities are expected to minimize adverse economic impacts.

National Standard 9 — Minimize Bycatch — Conservation and Management Measures Shall,
to the Extent Practicable, (A4) Minimize Bycatch and (B) to the Extent Bycatch Cannot Be
Avoided, Minimize the Mortality of Such Bycatch.

Existing coral reef fisheries in the U.S. Pacific Islands produce little bycatch because of relatively
selective gears and diverse food preferences of island seafood consumers. The restrictions on
gear and fishing methods are intended to minimize bycatch. A condition of the permit system
will require that all bycatch be reported. If a particular fishery, gear, or method is shown to
produce excessive bycatch, regulatory or administrative action can be taken.
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National Standard 10 — Promote Safety — Conservation and Management Measures Shall, to
the Extent Practicable, Promote the Safety of Human Life at Sea.

The FMP proposes to designate MPAs where vessel anchorage and passage would be restricted.
These measures would not promote vessel safety, but neither are they expected to put vessels at
risk because anchoring and passage would not be restricted in emergency situations. The latter
are recognized under maritime law (force majeure) regardless of any regulations implemented
through the FMP.

9.2 Other Applicable Laws and Policies
9.2.1 Federal Laws and Policies

Coastal Zone Management Act (CZMA)

Section 307 (C) of the CZMA requires that any Federal activity affecting the land or water uses
or natural resources of a state’s coastal zone be consistent with that state’s approved coastal
management program, to the maximum extent practicable. In this instance, Hawaii, Guam,
American Samoa, and the CNMI all have approved coastal zone management programs. This
Fishery Management Plan, therefore, must be reviewed to determine if the measures will or are
likely to affect the coastal zone. The management measures in this CRE-FMP will be
implemented in a manner that is consistent to the maximum extent practicable with the approved
coastal zone management programs of American Samoa, CNMI, Guam, and Hawaii. The
Council will send a copy of the draft FMP to the state coastal agencies for concurrence.

Endangered Species Act (ESA)

The Endangered Species Act provides for the protection and conservation of endangered and
threatened species. Once a species is listed as endangered or threatened, it is afforded protection
under the ESA and takings are prohibited. This process ensures that projects authorized, funded,
or carried out by federal agencies do not jeopardize the species’ existence or result in the
destruction or modification of habitat critical to the species existence. Consultation takes place
by NMFS, and USFWS as appropriate, and is required if the fishery affects, directly or indirectly,
endangered or threatened species or any designated critical habitat. While developing the CRE-
FMP, the Council included measures to minimize any adverse impacts. Therefore, the Council
has determined that this FMP is not likely to have any significant adverse effects to listed species
or their critical habitats.

Under the ESA, NMFS is required to prepare an impact assessment, which may serve as a
biological assessment for consultation under Section 7 of the ESA. This document (including
Volume II, the EIS) assesses the impacts to endangered and threatened species and their habitats
from the management measures in the CRE-FMP.

The species that have been listed as endangered or threatened under the Endangered Species Act
and have been observed in the region where reef-related fisheries operate are as follows:
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Hawaiian monk seal (Monachus schauinslandi)
Olive ridley turtle (Lepidochelys olivacea)
Leatherback turtle (Dermochelys coriacea)
Loggerhead turtle (Caretta caretta)

Hawksbill turtle (Eretmochelys imbricata)
Green turtle (Chelonia mydas)

Humpback whale (Megaptera novaeangliae)
Sperm whale (Physeter macrocephalus)

Blue whale (Balaenoptera musculus)

Fin whale (B. Physalus)

Sei whale (B.Borealis)

North Pacific Right whale (Eubalaena japonica)

Other listed species that potentially could be affected by the actions proposed under the preferred
alternative of the plan are land based. These species could be impacted by potential invasive
species accidentally introduced by fishing vessel grounding or discharge of floating debris.

Laysan duck (Anas platyrhynchos laysanensis)

Laysan finch (Telespyza cantans)

Nihoa millerbird (Acrocephalus familiaris kingi)

Nihoa finch (Telespyza ultima)

Micronesian megapode (Megapodius laperouse laperouse)
Sesbania tomentosa (1égume)

Schiedea verticillata (fleshy root herb)

Pritchardia remota (palm)

Amaranthus brownii (weedy herb)

Mariscus pennatiformes (sedge)

Cenchrus agriminioides (kamanomano)

Marine Mammal Protection Act (MMPA)

The Marine Mammal Protection Act of 1972, as amended, allows for the incidental take of
marine mammals during commercial operations under certain limited circumstances, including
incidental takings during commercial fishing. However, all fisheries in the Western Pacific
Region are classified as Category III, which designates the fishery as having a remote likelihood
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or no known incidental taking of marine mammals. If any interactions do occur, the fishermen
are required to report them. In developing the CRE-FMP, the Council considered actions which
would minimize adverse impacts from the fishery, and developed mitigation measures.

The following marine mammal species (cetaceans) that are protected under the MMPA, but not
- listed as endangered or threatened, occur in the areas where reef-related fisheries operate:

Pacific white sided dolphin (Lagenorhynchus obliquidens)
Rough-toothed dolphin (Steno bredanensis)

Risso’s dolphin (Grampus griseus)

Bottlenose dolphin (Tursitops truncatus)

Spotted dolphin (Stenella attenuata)

Spinner dolphin (Stenella longirostris)

Striped dolphin (Stenella coeruleoalba)
Melon-headed whale (Peponocephala electra)
Pygmy killer whale (Feresa attenuata)

False killer whale (Pseudorca crassidens)

Killer whale (Orcinus orca)

Pilot whale (Globicephala melas)

Blainsville’s beaked whale (Mesoplodon densirostris)
Cuvier’s beaked whale (Ziphius cavirostris)

Pygmy sperm whale (Kogia breviceps)

Dwarf sperm whale (Kogia simus)

Bryde’s whale (Balaenoptera edeni)

National Environmental Policy Act (NEPA)

The National Environmental Policy Act requires that any major federal action significantly
affecting the human environment must disclose the environmental consequences of the proposed
action through an Environmental Impact Statement (EIS). An EIS was prepared for this FMP,
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and all required components of the EIS are contained in Volume I, including issues relating to
public scoping periods, consulted agencies, impacts, and alternatives.

Paperwork Reduction Act (PRA)

The purpose of the PRA is to control the burden on the public (i.e., fishermen), businesses,
county, state, and territorial governments, and other entities of providing information to the
federal government. The Act is intended to ensure that the information collected under the
proposed action is needed and collected in an efficient manner (44 U.S.C. 3501(1)).

Proposed Data Collection Program:

This FMP will not initially require additional reporting in the populated areas of American
Samoa, Guam, CNM]I, and the main Hawaiian Islands for Currently Harvested Coral Reef Taxa
(CHCRT). In these areas, where local data collection and fishery monitoring already occurs, the
Council will work through these existing reporting programs to obtain data. For other Council
FMPs, coordinated data processing has been established for Hawaii, Guam, the CNMI, and
American Samoa. The CRE-FMP will follow these established procedures. Creel survey,
logbook, and/or commercial buyer’s data will be collected and processed by the appropriate local
agencies. In areas where no reporting systems exist, the Council will develop mechanisms for
monitoring and reporting specifically for that locality. Reporting requirements for these areas
could include reporting types and quantity of gear used, units of gear set, time at start and end of
set, units of gear lost, numbers and weights of species kept, numbers released, reason for
discards, how the catch is processed, area(s) fished, length of the trip, average weather
conditions, depth of area fished, observed damage to the coral reef, and all protected species
interactions. For all fishing in the NWHI and the PRIAs (where allowed), and for emerging
fisheries harvesting previously unharvested taxa in the CNMI and MHI, reporting requirements
will be established via special permits. The annual report required under the FMP will
summarize and analyze the information collected. Island-specific annual report modules will be
produced by island agency Plan Team members and provided to the Council where they will be
combined with other required materials to produce the CRE-FMP Annual Report. Federal
logbooks are submitted directly to the NMFS-HL. Annual reports are due by July 31 of each
year.

Although this FMP will not require additional permits to harvest CHCRT in populated areas, in
the low-use MPAs in the NWHI and at Palmyra, Johnston, and Wake, a special permit will be
required for CHCRT. Also, for emerging fisheries in the CNMI and MHI, a special permit will
be required for targeting Potentially Harvested Coral Reef Taxa. For all areas, incidental catch of
coral reef taxa taken under other FMP-managed fisheries will require no additional permit or
reporting other than existing systems.

Estimate of Permit Application and Reporting Burden and Cost:

The permit application and reporting requirements would require a certain level of scientific
expertise, which would bring a certain level of costs. Under the special permit application, the
applicant is required to provide a description of the planned fishing operation, including general
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timing, duration and location of fishing and gear operation, resources (directed and incidental)
expected to be harvested under the special permit, expected catch, and estimated ecosystem-
level, habitat, and protected species impacts of the proposed harvest. A typical fisherman’s
knowledge and expertise is sufficient to meet the special permit reporting requirements. Because
reporting costs are variable, the differential effects among entities would be small. Relatively
few of the region’s coral reef fishery participants would be affected by the measures outlined in

~ the CRE-FMP, and of these participants only a few would be significantly affected.

It is estimated that between 10-20 permits will be issued annually to coral reef-related fisheries in
the EEZ of the Western Pacific Region. The general permit application, although not
immediately implemented under the preferred alternative, is estimated to require one hour to
complete. Therefore, the permitting burden for general permits would be 10-20 hours annually.
The special permit is estimated to require two hours to complete, totaling 20-40 hours for the
special permit annual burden.

The total reporting burden hours are estimated to be 1,125 hours per year, assuming 15 vessels in
the fleet make an average of 10 trips per year, averaging 15 days per trip, and the additional daily
burden is 30 minutes. The total burden hours for the special permit are estimated to be 750 hours
per year, assuming five vessels in the fleet make an average of 10 trips per year averaging 15
days per trip and the additional daily burden is one hour per fishing day.

See the Regulatory Impact Review (Appendix B) for additional information on estimated
reporting burden and cost.

Regulatory Flexibility Act (RFA)

The Regulatory Flexibility Act requires that agencies assess and present the impacts of their
proposed actions on small business entities. It has been determined that an initial RFA (IRFA) is
required. After public review, a final RFA may be required. The IRFA may be found in
Appendix B.

National Wildlife Refuge Administration Act of 1966 (NWRAA)

The NWRAA establishes guidelines, policies, and directives for the administration and
management of areas within the National Wildlife Refuge System (NWRS). The NWRAA
authorizes the Secretary of the Interior to administer the NWRS for the conservation and
management of wildlife and plant resources, while providing for compatible wildlife-dependant
recreational activities within the NWRS boundaries. The Act requires congressional action for
the divestiture of lands and waters within the NWRS, with few exceptions.

Under the CRE-FMP, no USFWS-managed resources are expected to be negatively affected
because the FMP has designated all coral reef habitat found within and around refuges as no-take
or low-use MPAs. In no-take MPAs, the harvest of all marine resources is prohibited, including
those resources managed under other FMPs. Areas designated as low-use MPAs allows for the
continuation of recreational fishing and on-island consumption under the special permit regime.
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Any proposed fishing activity within the NWR boundary would require a compatibility
determination by the USFWS and thorough evaluation through the special permit system
proposed under this FMP.

Fish and Wildlife Coordination Act

The Fish and Wildlife Coordination Act, as amended, created a coordination process between the
USFWS and other federal and state agencies whose actions may modify, impound, divert, or
otherwise control waters or other bodies of water. Agencies must consult for the purpose of
“preventing loss of and damage to wildlife resources.” Added provisions require equal
consideration and coordination of wildlife conservation with other water resource development
programs and authorizes the Secretary of the Interior to provide public fishing areas and accept
donations of lands and funds. Under the CRE-FMP, waters under the joint jurisdiction of the
Department of Commerce and the Department of Interior will not be modified, impounded,
diverted or controlled by the proposed action. Areas containing coral reef habitat within refuge
boundaries, where the USFWS prohibits all extractive uses, are designated no-take MPAs under
this FMP. In areas where the USFWS allows recreational fishing and on-island consumption, the
CRE-FMP has accommodated this by designating these areas as low-use MPA requiring special
permits. Details of MPAs are discussed in Section 5.2- Marine Protected Areas.

Executive Order 8682

Executive Order 8682 established Naval Defensive Sea Areas and Naval Airspace Reservations
around the territorial waters of several islands and reefs in the PRIAs. The Order authorizes the
Secretary of the Navy to control entry into areas designated as naval defensive seas areas. The
CRE-FMP recognizes the authority of the Department of Defense to control entry into naval
defensive sea areas around those territories at any time to facilitate military preparedness. Thus,
it will in no way affect the authority of the Department of Defense to conduct activities in any
area it administers.

Executive Order No. 12866-Regulatory Impact Review

Executive Order 12866 requires that a Regulatory Impact Review (RIR) be prepared for all
regulatory actions that are of public interest. This review provides an overview of the problem,
policy objectives, and anticipated impacts of the action, and ensures that management
alternatives are systematically and comprehensively evaluated so that the public welfare can be
enhanced in the most efficient and cost-effective way. Also, the RIR requires analysis of
distributive impacts and costs of government administration and private compliance with the
proposed measures.

The general purpose of the RIR, as well as the RFA described above, is to make the regulatory
process open and transparent so that the steps in the regulatory decision-making process are
easily followed. The economic analysis provides decision-makers and the public with the
agency’s best estimate of the impacts of proposed actions and their alternatives.
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In compliance with this EO, an analysis of impacts of regulatory actions is provided in the draft
Regulatory Impact Review found in Appendix B.

Executive Order No. 13112- Invasive Species

Executive Order 13112 establishes guidelines to ensure that actions proposed by federal
agencies, to the extent practicable by law, take into account and mitigate the introduction of
invasive species. The EO also establishes an Invasive Species Council to provide national
leadership regarding invasive species and to ensure that federal agency activities concerning
invasive species are coordinated, cost-efficient, and effective. The management measures
proposed in the CRE-FMP likely will not cause or promote the introduction of invasive species,
rather they will minimize the risk of introduction of alien species by restricting access in the no-
take and low-use MPA proposed for sensitive coral reef ecosystems. Additionally, special
permits, which are issued on a case-by-case basis, will be required for fishing in low-use MPAs
in the NWHI, Wake, Palmyra, and Johnston Atoll.

Executive Order No. 13089-Coral Reef Protection

In June 1998 the President signed an Executive Order for Coral Reef Protection, which
established the Coral Reef Task Force (CRTF) and directed all federal agencies with coral reef-
related responsibilities to develop a strategy for coral reef protection. Federal agencies were
directed to work cooperatively with state, territorial, commonwealth, and local agencies; non-
governmental organizations; the scientific community; and commercial interests to develop the
plan. The Task Force was directed to develop and implement a comprehensive program of
research and mapping to inventory, monitor, and address the major causes and consequences of
degradation of coral reef ecosystems. The Order directs federal agencies to use their authorities
to protect coral reef ecosystems and, to the extent permitted by law, prohibits them from
authorizing, funding, or carrying out any actions that will degrade these ecosystems.

Of particular interest to the Council is the implementation of measures to address: (1) fishing
activities that may degrade coral reef ecosystems, such as overfishing, which could affect
ecosystem processes (e.g., the removal of herbivorous fishes leading to the overgrowth of corals
by algae) and destroy the availability of coral reef resources (e.g., extraction of spawning
aggregations of groupers); (2) destructive fishing techniques, which can degrade essential fish
habitat (EFH) and are thereby counter to the Magnuson-Stevens Act; (3) removal of reef
substrata; and (4) discarded and/or derelict fishing gear, which can degrade EFH and cause
“ghost fishing.”

To meet the requirements of Executive Order 13089, the Coral Reef Task Force issued the
National Action Plan to Conserve Coral Reefs in March 2000. In response to the
recommendations outlined in the Action Plan, the President announced Executive Order 13158,
which is designed to strengthen and expand Marine Protected Areas.
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Executive Order No. 13158—Marine Protected Areas Memorandum of
Understanding on Protection of U.S. Coral Reefs in the Northwest Hawaiian Islands

On May 26, 2000, the President announced his commitment to protect the natural and cultural
resources found within the marine environment by strengthening and expanding the Nation’s
system of marine protected areas (MPAs) to protect the natural and cultural marine heritage for
future generations. This is to be accomplished by all pertinent federal agencies sharing
information, tools, and strategies to develop a national system of MPAs. The Department of
Commerce and the Department of the Interior are required to consult with those states that
contain parts of the marine environment, and Regional Fishery Management Councils, among
others, to promote coordination when establishing and managing MPAs.

Under Executive Order 13158, each federal agency whose authorities provide for the
establishment or management of MPAs shall take appropriate actions to enhance or expand
protection of existing MPAs and establish or recommend, as appropriate, new MPAs.
Throughout the development of the CRE-FMP, the Council, along with the advisory bodies and
plan teams, have analyzed existing MPAs and developed recommendations to establish new ones
in all areas under Council jurisdiction. This FMP includes those recommendations.

Concurrent with the announcement of the President’s Executive Order 13158, a Memorandum of
Understanding was delivered by the President. In this memorandum, the President determined
that the coral reef ecosystem in the Northwestern Hawaiian Islands deserved strong and lasting
protection. To this end, he directed the Secretary of the Interior and the Secretary of Commerce,
working cooperatively with the State of Hawaii and consulting with the Western Pacific Regional
Fishery Management Council, to develop recommendations within 90 days for a new,
coordinated management regime to increase protection of the ecosystem and provide for
sustainable use. ‘

In the process of developing the CRE-FMP, the Council has consistently worked cooperatively
with the Department of the Interior, the Department of Commerce, and the State of Hawaii, as
well as numerous other agencies. Currently, the Chairman of the State of Hawaii Department of
Land and Natural Resources is a designated voting member of the Council, and the Pacific
Islands Manager of the U.S. Fish and Wildlife Service serves as a non-voting member. In
addition, in developing the CRE-FMP the Council relied on members of the various plan teams
to develop recommendations based on their combined expertise.  Staff members from the U.S.
Fish and Wildlife Service and the State of Hawaii Department of Aquatic Resources are
represented on the coral reef ecosystem plan team.

The main issues to be addressed by the EO and recommendations from the memorandum of
understanding figure prominently in the CRE-FMP. For example, after much discussion, the
advisory panels developed an MPA network that will protect coral reef areas of special value in
the NWHI and PRIA. The Council advocates that 24% of NWHI coral reefs be classified no-take
MPAs. In the areas where human activities are allowed, the FMP establishes measures to ensure
that their actions will not degrade the coral reef ecosystem. In addition, throughout the FMP the
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Council has considered the potential for human impacts on threatened and endangered species,
and developed measures designed to afford the greatest protection.

In addition to the fishery-related cooperative recommendations, the cooperative
recommendations should identify any further measures necessary to protect cultural and historic
resources and artifacts, and also allow culturally significant uses of the NWHI marine resources
by Native Hawaiians. History clearly demonstrates how coral reef ecosystems have been vital to
Native Hawaiians, and throughout the CRE-FMP this relationship is documented. The Council
developed a Fishery Rights of Indigenous Peoples Advisory Panel to work closely with other
advisory bodies, ensuring that the rights of the indigenous peoples are not overlooked.

In addition, the cooperative recommendations should also establish a framework for scientific
research and exploration, and establish a framework for facilitating recreation and tourism in the
NWHI as well. An important theme in the CRE-FMP is balancing coral reef ecosystem
conservation with sustainable human use. The scientific data obtained in the NWHI are critical
to an understanding of coral reef ecosystems, which will ensure comprehensive management.

The Northwestern Hawaiian Islands Coral Reef Ecosystem Reserve (Executive
Orders 13178 and 13196)

On December 4, 2000, President Clinton announced Executive Order 13178, which established
the Northwestern Hawaiian Islands Coral Reef Ecosystem (NWHI-CRE) Reserve. It established
conservation measures that restrict activities throughout the Reserve, and Reserve Preservation
Areas around certain islands, atolls, and banks, where almost all consumptive or extractive uses
are prohibited. Executive Order 13196, issued January 18, 2001, modified the earlier Executive
Order by revising some of the conservation measures and making the Reserve Preservation Areas
permanent. The reserve is approximately 1,200 nm long and 100 nm wide, and includes all
submerged lands and waters seaward of the seaward boundaries of the State of Hawaii and the
Midway Atoll National Wildlife Refuge in the NWHI.

The Reserve is intended to be a temporary management regime until completion of the process to
designate the NWHI as a National Marine Sanctuary. On January 19, 2001, the NOAA/NOS
Office of National Marine Sanctuaries announced its intent to initiate the Sanctuary designation
process for the Reserve pursuant to sections 303 and 304 of the National Marine Sanctuaries Act
(16 USC 1433, 1434). During this process, NOAA will prepare an environmental impact
statement and management plan, which will examine the management, boundary, and regulatory
alternatives associated with sanctuary designation. As required, NOAA must also initiate public
scoping meetings to solicit information and comments on the range and significance of issues
related to sanctuary designation and management. The Executive order states that “the Secretary
of Commerce shall supplement or complement the existing Reserve, and ... in consultation with
the Governor of the State of Hawaii, determine whether State submerged lands and waters should
be included as part of the Sanctuary.”

As summarized here, a range of conservation measures are established by the EO. All current
commercial federal fishing permits and effort and take are capped at the previous year’s level
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(from December 4, 2000) except for bottomfish fishing, which is capped to the individual
permittee’s average annual take over the previous five years. Only vessels with permits valid in
the year preceding December 4, 2000, are allowed to operate in the Reserve. An individual
harvest quota will be established for each permit holder, but permits are non-transferable (they
expire with the individual permit holder). Recreational fishing and pelagic trolling are capped at
levels reported taken preceding the order. Additionally, no permits will be issued for any fishing
activity that did not have a permit in the year preceding December 4 2000.” The Executive
orders further states that “the Secretary, following consideration of any advice or
recommendations of the Western Pacific Fishery Management Council, may further restrict
fishing activities.” Other prohibited activities (unless noted otherwise) include no offshore oil or’
mineral development, no anchoring on live or dead coral where the bottom can be seen, no
drilling or dredging, no discharging material, and no removal of living/non-living resources.

In Reserve Preservation Areas, executive orders measures prohibit almost all activities to 100 f
around most islands. These include anchoring where buoys are available or outside a designated
area, taking or touching living or dead coral, and discharging or depositing any material except
cooling water or engine exhaust. Straight-line latitude /longitude boundaries are to be developed
for each Reserve Preservation Area. Bottomfishing and recreational trolling are still allowed to
25 fm around some islands (Nihoa, Necker, Gardner, Maro, Lisianski) and to 50 fm around
Laysan. Some banks are closed out to 12 nm from their approximate center; these are the bank
east of French Frigate Shoals, SE Brooks Bank, St. Rogatien, the bank west of St. Rogatien and
the bank east of Gardner, Raita Bank and Pioneer Bank. However, except for the bank east of
French Frigate Shoals and SE Brooks Bank, bottomfishing and recreational trolling are allowed.
For Raita Bank and the bank west of St. Rogatien, bottomfishing and recreational trolling will be
allowed for five more years. Native Hawaiian uses specified by the Executive order allow
subsistence, and cultural and religious uses in the Reserve and Preservation Areas (in yet-to-be-
identified sub-areas), provided that these uses do not injure the coral reef ecosystem and related
marine resources. The Midway Atoll National Wildlife Refuge (NWR; 22 x 22 nm) is not
included in the Reserve. Complementary management with the Hawaiian Islands NWR is
proposed, but nothing in the Executive order shall enlarge or diminish the jurisdiction or
authority of DOI in managing its Refuge. The Department of Defense and USCG are exempt
from the Executive order.

The Secretary of Commerce has not established final departmental policy for several important
stipulations in the EO that are unclear. Enforcement agencies are unable to develop a complete
enforcement plan and there are no published regulations. It is also unclear how restrictions will
be enforced since boundaries defined by bottom contours must be converted to straight-lines
defined by latitude-longitude coordinates. How individual fishing caps will be determined based
on the “year preceding the December 4 2000 EO” is still being discussed. (According to the
Code of Federal Register §660.12, the fishing year begins on January 1 and ends on December
31. How fishing caps will be determined for recreational fishing is also problematic because
there is no permit or reporting requirement for recreational fishing in Hawaii.
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Ecosystem-Based Fishery Management

Recognizing the potential of an ecosystem-based management approach to improve fisheries
management, Congress requested that NMFS convene a panel of experts to assess the extent to
which ecosystem principles are currently applied in fisheries research and management and
recommend how best to integrate ecosystem principles into future fisheries management and
research. In April 1999, this Ecosystems Principles Advisory Panel (EPAP) submitted a report to
Congress entitled Ecosystem-Based Fishery Management. It concludes that the U.S. must
develop governance systems that have as their primary goals ecosystem health and sustainability,
rather than short-term economic gain. In addition, the report states that adopting ecosystem-
based fishery management and research will result in more sustainable fisheries and healthier
marine ecosystems, and also more economically sound coastal communities. The panel provides
fisheries management and policy recommendations for implementation by NMFS and the
Councils.

As discussed in this FMP, the Council developed the CRE-FMP to incorporate ecosystem
approaches into the present regulatory structure. In its Ecosystem-Based Fishery Management
Report, the EPAP stressed that “FMPs for single species or species complexes should be the
basic tool of fisheries management for the foreseeable future. However, management actions
alone are not sufficient to implement an ecosystem approach.” The mechanism to integrate
FMPs with ecosystem principles, goals, and policies recommended by the EPAP is a
demonstration Fisheries Ecosystem Plans. This CRE-FMP is intended to serve as the
demonstration plan.

9.2.2 Coral Reef Legislation

Several bills have been initiated in response to Executive Order 13089 addressing coral reef
conservation, restoration, and preservation. These bills, introduced by both the House and the
Senate, would provide grants to state, federal, territorial, and commonwealth natural resource
management authorities, or any educational institution or other non-government organization
with coral reef conservation expertise. A brief description of the language of the bills as they
exist in their current form are outlined below.

Coral Reef Conservation Act of 1999, S.725

This bill was introduced by Senator Snowe to preserve, protect, and restore the health of coral
reefs and coral reef ecosystems, to assist in the conservation and protection of coral reefs by
supporting conservation programs and providing financial resources for such programs, and to
establish a formal mechanism for collecting and allocating monetary donations from the private
sector to be used for coral reef conservation projects. Any U.S. state or territory natural resource
management authority, other government agency with jurisdiction over coral reefs, or any
educational institution or non-government organization with demonstrated expertise in
conservation of coral reefs is eligible to apply for the grant. If passed, appropriations of $15
million would be available for each fiscal year 2001-2004.
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Coral Reef Protection Act of 1999, S.1253

This Bill was introduced by Senator Inouye to preserve and restore the health of coral reef
ecosystems, support coordinated conservation programs, provide financial assistance, and
establish a funding allocation mechanism. This grant would be open to any state, federal, or
territorial agency with coral reef jurisdiction, or any organization with coral reef expertise. If
passed, appropriations of $20 million for each fiscal year 2000-2004 would be available.

Coral Reef Conservation Act of 2000, H.R. 1653

The Coral Reef Conservation Act of 2000, passed into law in 2001, authorizes $16 million
annually from 2000-2004 to the Secretary of Commerce for two coral reef programs. The
National Program allows the Secretary to conduct coral reef related activities such as mapping,
research assessments, monitoring, restoration, marine debris removal and public outreach. This
program will also allow the Secretary to conduct activities to enhance compliance with laws that
regulate the taking of coral reef resources, develop scientific information on the conditions of
coral reefs, and coordinate activities and programs related to coral reefs conducted by federal
agencies. The Coral Reef Conservation Program allows the Secretary to fund grant projects that
conserve coral reefs and involve affected local communities. Projects funded by this program
require a 50% matching fund or in-kind contributions unless waived by the Secretary.

9.2.3 State, Local, and Other Applicable Laws and Policies

Green (1997) summarizes existing state laws and policies that relate to the management of coral
reef ecosystems. Every effort has been made to ensure that the management measures in this
FMP are compatible with state laws and policies in order to simplify implementation and assist
enforcement efforts. Table 9.1 summarizes existing state regulations and resource management
activities pertaining to coral reefs.

9.2.4 Safety Considerations: fishery access and weather-related vessel safety

The management measures contained within this FMP will not negatively impact the safety of
vessels participating in the coral reef fisheries of the Western Pacific Region. New permit
requirements will enhance safety by allowing monitoring of the number and type of vessels
participating in coral reef resource harvesting. The proposed framework action to require
satellite-based vessel monitoring systems (VMS) to track vessels participating in coral reef
fisheries would greatly increase vessel safety by allowing government enforcement agencies to
continuously monitor vessel positions. In addition, VMS units provide vessel operators the
ability to send emergency signals to the USCG if needed. The framework action to create “no
anchor zones” would limit the number of vessels on the banks at one time therefore reducing the
likelihood of vessel collisions and groundings. However, more vessels in close proximity to one
another increase the response and assistance time if an emergency were to occur enhancing safety
at sea.

Final Coral Reef Ecosystem FMP 280 October 2001




1002 12010

"SJO)EM

VYV Ul Seale sssulap|im pue
$J991 [210 JO UONBAISSUOD
salinbai $G-1 1 ssNy "ulwpy

“pasinbas yuued $3AdN
‘siajem 9je)S ol spuenjjod jo
afuseyosip yqiyoid sejny :HOQA

‘payqyosd Ajjeuniou
ajensqns Huusyje 10 |B10D

Jo Bupiey yoiym ui sLsIq
UONBAIaSUOY) dJIT SuLe
abeuepy pue ysiiqers3 2¥N1Q

18¢

dN4 Wa)sAsoo] Jjeay |elo) |euld

"Sjejiqey pue sjoad
{el09 109301d 0] paubisep spuuad
Buipeio pue Buues|) 's82in0sol
onenbe pue Ajijenb sayem joaj0id

-sBaJ uonejuawipas @ |0UoD
110S pue ‘spiepuels Ajlleny Joje M
‘oY [oguo) uopn|lod Jejep V43O

-Kous)sisuod [eiapa4 ybnosy
SEdIE JO3l [BIOD Ul UOHOIY [esopad
H6uuinbai sapanoe saaosddestp
10 sanoudde ‘smaIndy :dNDD

‘uonejuawajdun
uejd yuswoabeuew asn oM
UONEdIODY [UONEaIOdY § SHed

‘SOAIOSOY DI0YSEDS

ul Juawdojansp sanoiddesip 10
sanoidde pue SmaiAal UOISSIWWOD)
UO[}03)0ld BI0YSEDS [ELONLS] "Wy
01 0} dudI0ys uo Juswdojanap 1o}
MaIABl JoB uonoayoid aloyseas IN1Q

‘(00 uer aouls paoiojus)

SVYdW 8xel-pajiwll] £ pue a)ej-ou

¢ ‘weyo el pue snyooy ‘(Buueads
ou) Jaysqo] jo sazis pue buiysy
aAnonysap sajejnbai isyeyqey pue

uogosjoud
Auadoud suoisiy pebiawgng
1900 UOHBAISSBId SUO0)SIH

‘SpooMeas pue slaquinond
B9S JO }SOAleY 9Y} UO wnuojeIow
Jeak-0] meT oligngd {Juswadiojus
pue Bupyuuad ysi wnuenbe
‘juswasiojus pue Juswebeuew
‘suoneinbai Asenjoues auuew
‘suogenbai Bulysi4 :p4a

*(spue alqnd
J0 da( 0} pausjsuel] ) -Buises)

spue| pablowgng :NHN1Q

*Bunoyuow

Ajijenb Jajem uoneasdal
‘Bunnuued pue spiepuels

Ayenb iajem ‘Bumiuued we)sAs
{esodsip Jojemajsem ‘uoneoyIad
uonesijdde apionsad ‘Bunpuusd
101U09 J9)EMULIO)S ‘BuiAnOWYUED
‘Ajijenb jeyuswiuonaug :D3A

‘sauabe Juawulanob Aq
juBWadIouad pue ‘Buuoyuow
‘6ujuueld Jo uoneuIpIood
{$92IN0Sa1 dulew

JO UoeAIasuOod ‘spiezey
[eyseod 1o} saibajess

dojonap s921n0S3I pue seale
anbjun J08301d :dNDSY

“Aldde osje suonouysal
Buiysi4 ‘sejeigausAul

19YJ0 pue s|eloo

Buissassod 10 Buikonsep
‘Bumno ‘Bunjealq ‘Bupjey
‘Buusyieb s)qiyoid :SNINSS
‘J18)em

ey} Ul seniARoe Jo uonenboas
Ajenb Je1e M ‘vdaSY

"(1002) EQnOS Yyum
Buiysiueads ueq ‘swaysAsooo

*malnal Aoua)sisuco saioads pasabuepua jo uoposiosd Joa1 je10d Buipnjoui suonenbay
|elopad ‘s82IN0sal Joal |e10d ‘ajlipim pue ysy jo uonosjoud *UOIIEONPS pUEB JUSWISJIOND ‘S904N0Sal auuew aaesald pue
a|gen|eA Jo uoneaasald NZD pue uoneAIssald ‘HMYa/NOA ‘Bumpuuiad asn |ejseo) :NHD | pue josjoud ‘abeuep :HMING | sme jeisus (L
nemeH weng) INND eouweg ueassury AAoy

"(c661 Dagd wouiy payipow) swaysAsoosa joal [e109 j0 uondajoid ay)
0} 9JNQLIUOD Jey} lIEMBH PUR ‘weng ‘JWND ‘eowes ueduawWy Ul SaijiARoe Juswabeuew 921n0sai 9jeys Bunsixa jo Aewwng :L°6 d|qel



100¢ 49903120

474

diN4 wa)sAs09o3 joay [elo) leuld

‘paziwiuiut ale
syoedw assaape J| asodind
o1qnd JaYjo Jo uopesnpa
‘OyUaIDS UIeNad Joj payuelb
aq Aew suondoox3 -oynjels
8y} ul payuapl ale saads
613 "|e10d wooiysnw Jo Joal
an|| Aue Buipnjoul [e109 Auo)s
an|| Aue Buibewep Jo Bupjeaq
‘40 Bupje) |euonuayul oL
syqiyosd gg-g81 SHH “UNTA

(Buipunoib diys wioly ebewep
|B102 U JUBWIBISS LNO0J-JO-IN0
|NJSS8IINS) S8IINOSHI SULEBW
pue sjoal |e109 jo uonosjoud
je1ouab opinoid spiepue)s
Ayenp Jeje M pue Y

jouo) uonnjod J8leM vd3o

-papiuad sasodind
24UBIOS 10} [eAowal AJUO
‘Jeaowss Jo} paiinbai Juued
110V UoNoa)0ld 910yseas

. UOISIAaI 10} paau,—jwiad
noypm e102 jo Buniey
nquyoud saynye)s oy1oads 'vod

*PaIdan0d [el09 Jo sadhy
le—ouw| 19389 10} 1daoxs je10o
peap Jo aAy jo Bunie} nqiyoid
suogenbai Bulysi4 :M4a

‘papiuuiad sasn yuspuadap
Ajuo ‘sgeai Buipnpoul seale
anbiun pue $80IN0Sal duLEW
199101d ‘paziuuiw syoedw
9SIaApE pUE ‘S|ge[ieAE
saAjeuls)je s|qesdjaid
"UOJIAUS OU ‘Pa)elISuoWap
paau ayjqnd ssajun spue}
pabilawgns Jayjo pue sjoas
|e109 jo Buyjy 1o buibpaip
Hqyoud seny :dNOSY

-Buipuad

JUSWISdI0JUS 10} YMING
UM jusiaaibe—sadlous
SJNN ‘panquyoid sbewep
‘udye)} ©q Ued SjeI0d OU jey)
aje)s suonenbay :SWNGS

"jebay|y

JeNGRY ysy JO uononnsap
‘[eBayy s1 Buiysy sjiym fe10
Jo uogonnsap |nyjIm ‘lebay
Buiysy syweudp puiad
sannbai I 09 Mojoq Jsenrey
|eio19WWod 19)em JO 199} 09
uey) ssao| ul [2109 jo Buns9)joo
Haiyoud suonenbay HMWA

s|e10D)
jo Bupje] Bupouisoy
Jo Bupiqyoild 2

lemeH

weno

INND

BOWES UBDLIBWY

Kiagoy

(uo09) |'6 @lqelL



-fAiojepuew osfe HOQ woi
uonesya) Ajenp Jeje m
‘Juued 0y VMO uo paseq
ywuod J} ‘maias) AoUs)SISUOD
|e19pa4 }oNpuod pnom

WZD ‘painbai osie jiuuad
300V 9shedag Julddg
s JoUISig UORBAISSUOD
asnnbas si9)em d10ySIESU

ul Bupselq pue Buibpaip
‘Buijuq@ ey onenbe jo Bupiey
Joj} aAIso|dxa jo uoissassod
suqyoud €zZ-881 SHH UNTA

100¢ 18Q0100 €8¢ diN4 welsAsoo3 joay elo) [euld
‘payqiyoud
paqeas ayj Jo uonesaye
19yjo Aue pue bBupselq
‘Butbpaup ‘Buliuq :SINGH
‘W1g pue

‘Yd3O ‘MdQa woy sio30adsul
AQ suop JusW9IoIT

*xew 001 0} shipel

1™ ysy Ny o ueyd Buyselq
panosdde annbai pjnom
Buyselg ‘uejd uonossjold
jejuswuonaug paacidde

ue alinbal pjnom suopnesodo
IV :pannbai uopesyiuad

LOY Uuod9s vd3ao

‘ponssi
8q ued juuad AdQ 240499
vd39 Aq panoidde aq jshw
pue pannbai uejd uonosj0.d
|[BJUBWIUONAUT Y43 weno)
Aq panoidde aq jsnw yoiym
S13 40 3 1o} Juswaiinbay

‘(swouey gL 01) dABSOY
2104yseag UIYNIM SanIAlOe
yons |je 4o} pannbai spuued
:UOISSILLIWOY) UONI3}0Id
dioyseog [euoilad] IN1Q

*paIano0d |BI0D JO
sadA} jjle—eun] j9318q 10} 1d8oxd
{2100 peap 1o aAlf Jo Bunjey
¥quyoid suonenboy :M4a

‘Jers WO Aq sweiboud
Bunyuuad eia Jusweosougy
‘Bupusad W9 0} 109lgns

sjoai Buposye suondy INND

*SaIAOR asay) Jo Aue 1o}
ajeoysan pasnbal spiepuels
Ayenp Jolem vd3

*S1991Y0 JUBWIBDIOND

HMWA Aq psoiojus sbay
‘jejiqey ysiy Jo uojonysap
pue sjoai uo saAlsojdxa

J0 8sn JqIyoid “HMNAJ

OV 0} poLdjdl

SUOIJBJOIA PONURUOD {SI9PIO
3Jom dojs ul Jjnsal SuoRejoIn
*(s199140 9oueydwod

Z PUE SJ92YJO UOIJBAIDSUOD
puEpom ) dNOSY

Aq papiacid Juswaoiou]
‘sjoa1 |e109 Buipnjouy
““uoJiau@ o} abewep Bunebniw
Jo BuipioAe up wasuod
s,pieog ‘Sy ul sjoafod e
SMBIADI WYJSAG MOINDY pue
uonesynoN 309fold :dWOSY

Buibpaiq
Jo/pue Bugse|q
‘Bupiuq Bugiquyord ¢

iemeH

wens)

INND

eowieg ueosudWyY

Ajanoy

(uo9) L'6 alqelL



100¢ 12403100

y8¢

dWd waysAsoo] jesy [eloD [euld

‘soR||IqISuodsal JUSWSIOD
pue Buuojuow onewweisboid
aney SHAIN pue SMA4SN
‘weisboid wzo

Aq saioijod pue saandsiqo
WZD Yiim ADUa)sISuod Joj pue
HN1a Aq swajsAsoos onenbe
J0 joeduw JiSY) 10} pOMSIASL
ale suoneolddy -sesie

Jo31 [e109 uj sabieyosip jo
jou09 pue uonejnbai Aewud
st juuad g3adN HOAQ

‘sabieyosip 10} Buuopuow
Ajpenb Jajem ‘sabieyosip
Jo} pasnbai uonesyipsd
10Y uonoes ‘sabieyosip
921n0s jutod Jo} pasinbal
ypuad S3AdN vd3IO
-QuUoyine Juswadlojus

pue s9)ni 06 VdO SEeH :00SN

‘weibosd

JusWwadIoUS pue Buuojuow
PioY BIA JUSWIADIOND
‘weiboid Bupmwiad (WD

“payqiyoud

sebleyosig :SWNGS
‘sebleyosip Wol) sasue)sip
pue Je spiepue)s 10} sopiaosd
1oV Aenpd [eluswuonaug Sy
-sobseyosip jje 10} palinbai
spuad S3AdN V43SV
‘sBal pue smej [euojLe |

pue |esepad Upm aoueidwod
pue spo9loid jje Jo mainal

Joj sepiroid SHNJ :dINOSY

uonnjiod
90IN0S JUlod
JBYI0 JO |01)U0D "9

‘AjoApeladood
suonenbal abieyosip 9210§ud
90SN pue joljed suley Sdd

pTIE)

ul s9jnl 06 YdO seH :©0SN
‘S19)EM 9)e)S Ul pajqiyold ase
safieyosip [9sSoA IV :HOAQ

"19V |05U0D JONI] Wens) pue
1oV J9Je A UBSID WEeNo) 1oy
sal0adg palabuepuz “-sbay

pue sajny 16| asn Jo1em

*09Y ‘oY Buneog ajes weno
Japun ALOYNE JUSWIBSIIoD

aAey YMVQ pue ‘vd39
quswipedaq aoljod ‘sieyem
1e20] u1 sabieyosip |9SSoA

Jou)sal suonenbas spiepuels

Ayienb Joyem B0 (Y430

"lids e 0} Jepuodsai

Is1y e s1 D34 pue 06 VdO
Japun suonejnbal sey HOsN
‘suoyejnbai |200] ON

"panquyosd

abieyosiq :SWINGS

"s||ds

abemos pue |10 10} SauUl SBIAD|
pue (06 YdO) sbai abreyosip
$92J0JUS OS[e HOSN
"000'1$-001$

S8ul4 "sje0q wiol) saduejsqgns
snopiezey 10 |io JO wm._mr_ow_v
siqyoid me| SY Vd3ISY

abreyosiqg
[ossoA Bunouysoy
Jo Bupigiyoud g

‘sjoeduuy

[e2160]009 puE |EJUSWUOIIAUD
as1anpe Ay Jo asnedaq
sjoal |ejod uo Buuoyodue
spousal Y602 SHH ‘WZO
‘pasodoid usaq aney seale
you [e109 ui Bupoyoue quno 0}
S9jnJ pue SedJe BWOS Ul }SIXa
sbBuuoow Aeq ‘seaue joal
Ulepad Ul sjeoq sjousal 002
SYHH sjouIsiq uoneAIasuo)
oy suuepy ul buuoow

pue Guuoysue jo uogenbos
sazuoyine 061 SHH -WNTd

-aBewiep Joyoue ssalppe 0}
wens) punote sBuloow Jajem
-MOj[eys O Pal[eIsul HMVYA
"sjeal |eloo 0} obewep
Joyoue sassalppe mej ON

'96-G661 Ul uelul | -uedieg

uo sayis aAlp Jejndod je sAong
Bunoow g} |feysul 0) 969)j0D
Aunwwo) seueuep WaYLON
1e weiboisd ABojouyoa j suuep
JUBIXS MOU 8y} pajqeus juelb
MdQ v "suonedo] /. ul skong
Buuoow paseid sey WYN1Q
"SUOROLIS) ON

-Aoja | ey jo sped

JBYJO U} JSIXS SUOIOLISaI ON
auou ApuaLnd

Inq ‘jsed ay ul pajeIsul

usaq aaey sAong Buuioopy
*SUOewLIO} Woyoq 0} 9bewep
OU s1 819y} Jey) 0s auop

8q 1snw Suuoyouy :SWNGJ

Buuoyoduy Gunouisayy
Jo Bugiqyoid ¢

Hemey

wens

INNO

eoweg uedLIRWY

Aanoy

(uo09) L6 alqel



100¢ 19903100

G8¢

dNd Wis1sAsoo] jeay [eloD jeuld

"oyjes} pazuojow

Jo uoniqiyoud pue ‘Buisseld
‘suiseq uoney|is Jo asn
apnjoul sainseaw Aiojenfol
-UoN "uonnjjod asinos juiod
-uou JO [OUO0D O} AINGLIUOD
1ey) saunseaw Aioyenbal
-uou pue Aiojeinbal Jayjo
aAey samuabe Jo yomjau
WZO au} uiyim sajpuabe
8)elg Jay)o pue unod

"'SO)S

uoRONIISUOI 10} Sjudwalinbal
pajebinwoid aAey senunod)
‘uonnjiod aainos juiod

-uou Buijjoiuod oy spoylew
ajowoid yey sweiboid

aneH Juuad S3QAdN sadinbay
$82IN0S |eujsnpul pue AJUnod
wog} Jouru Jajem wioys
‘uonnjjod a2inos jujod-uou
J9A0 [0JU0D pajWI} (HOA

‘spsepuejs buideospue|

pue jonuod aAeyebaa
Buipnjoul obeys aanewo; ul
sajnu maN ‘palinbai sjonuon
jusWIPaS pue uoisoI]

9IS uondNyISUoc) d3o

-Buuopuow

Ayenb sslepM (D3A

‘Bunels uonenjeas

saonoeld Juswebeuew

1$8q mau ‘sjeacidde

ueld ‘Bunpuuad jo8loid NYD

‘papinod

Saly|1oB) uoKd9Y|02 |io pue
9)Sem plios ‘pasinbal uaym
popinoid v ‘ssusbbid jo
yoedwi pue uoisosd Bulonpal
je pawie uopeonpa oyqnd
apnpoul sainsesw Alojejnbai
-UON "saplAoe || pue
obpalp papiuad-un ‘ysey jo
jesodsip ‘Bunyuued/m -oosse
J0U Ja)jEeLW J981 JO UORONISaP
‘so)is pejeubisap opisjno
|eusiew ayebaibbe pue pues
o Bupje} ‘jeusjew snoplezey
10 syuenjjod Jayo pue
syonpoid wnsjonad ‘abemos
pajeanun jo abieyosip yquyoid
sajnl "uwpy ‘syoafoid mau
10§ sjiusad sannbal SYNd
:sojpuabe 1aYio + JNOSY
‘lesodsip

SJSEM PIIOS pue J9JI}I| ‘SUoisoId
j1os ui Buginsal sapIAROE
‘sapionsed ‘syue) opdas

o asn 10} suonenbal s1on00
PV Aliend Jsle M SY VdaASY

uonnjjod 82in0g
JuIod-UON JO [ouoD  °/

IemeH

weno

IWND

eoweg uesudWwy

Ayianoy

(u02) L6 3jqel



1002 1990100

98¢

dW4 WasAsoo] Jjeay felo) [euld

wens) ‘ainynouby Jo Juswpedaq vYoda
SV ‘s90In0say 3JIiPIIAM PUB auuepy jo juswuedsg HMING
|H ‘S921n0s3Yy |[INjEN pue pueT] jo juswpedaq NMN1a
pleno )seo) sejels pajun :99sN weno) ‘juswebeuepy pue jo Juswuedag NTA
SV ‘Wwa)sAg uoneIYloN pue malasy joofold :SHNJ INND ‘SJliPIIM pPue ysid Jo uoising ‘M4d
wajsAg uoneuiw|3 abreyosiq uonn|jod [euoleN :S3AdN INND ‘Ali[enD [ejusliuoIAUT JO UOISIAI]Q -03a
Aouaby U0I1}99)01d [BIJUBWIUOIAUT WENS) (Y439 weno ‘yOq ‘s92inosay ajiiplIAM Pue dijenby Jo UoISIAIQ NMMYa
welibold juswabeueyy [eyseon wens) :duwoo IH ‘weiboid uswobeuep auoz |ejseo) ‘NZD
Aouaby uonov]0.1d [BJUBSWUOIIAUT Yd3 INND ‘uawabeuep s92In0say |B}seo) NND
Ayases o1qnd o yuswpedaq:sdd Aouaby uonos9j0id [B)USWIUOIAUT BOWRS UBDLISWY Vd43asy
yjeaH Jo juawpedaq :HOA we.boud uswabeuepy [eiseo) rOWERS URdLIAWY dNDSY
:swAuoloy
. '€00¢ sunf '€00¢ 2002 1990100 pajeldwoD
0002 AInr pajuawaidw uj pajoadxa jeacidde jeury ut pajoadxa [eaosdde jeusy u| pajoadxs paacidde jeuly ueld 2129 VINZD 6
‘8|npayos
9ALP Im uonoe dAfe|siba ‘Sdng
‘weiboud ay9|dwod o) ynouyp ‘papeibdn aq o} payoodxe Buisn asoy) 10} salpisqns
}I 9ew Aew aje)s pue spo} Bupoyuow Ayjenb sajem pue SSARUAdU| XB} ‘UoiIeoNpd
JO sanjeA pue saAloadsiad SUUBH "SI3JEM ULIO]S JOAOD olgnd ‘sjesodoud uo
BunolyuoD “XAu0o sjuswasnbal bupsixe H3q aoueduwoo Aiejunjoa osfoid
ueliemeH ay} ul uejd uognyod *SoIYP|IM pue Juswdojenap OWap apnjou| saINsesw
921n0os julod-uou ajgediom e 9s1no9o Job 10} padojanap Aioye|nbai-uoN "sajru
Buidojarap 0} pajesipap ajelS aq 0} sainseaw 6w ‘UIWpY dWOSY J0 Hed apew
*SOJIAIOR JoUjo feuonippy "pajesodiooul q | 9G [|iM MOIASL [RJUSLUILICHIAUD U]
pue ueqin ‘A1sai0} [esmnynoube ‘uognjjod ao1nos juiod-uou | 0} pajoadxs sainsesw euuew pasn mou }o9foid jeroiowod sainseapy
‘eulew 10} pasapisucd | aonpad 0} paubisop spiepue)s 2129 "ueld uognjjod aoinos 10} 'Y} 0G pue ajeaud uofnjiod
Bulaq ale suoisinoid aoueuuopad suigjuod wens) juiod-uou |eyseos Buidojeasp |  Jop Y GZ JO J8yng Yueq wesns 92.1n0S jutod
AiojeinBal-uou snotownN 10} ue|d JoISe asn-pue] MOU DI Pue WD Jo Aonjod Juaun) :dnNoSY -uoN peasodoid ‘g
lemeH weng) INND eoweg uesudwy Aanoy

(u09) 16 alqelL



9.3 Jurisdictional Issues
9.3.1 Introduction

This section reviews the complex issues surrounding marine boundaries in the Western Pacific
Region. Delineation of current marine boundaries is discussed and specific areas of contention
between various federal and state authorities are summarized.

9.3.2 Exclusive Economic Zone

The 1976 Fishery Conservation and Management Act (the Magnuson Act, and later, after
amendments, the MSFCMA)' established U.S. jurisdiction from the seaward boundary of the
territorial sea out to 200 miles for the purpose of managing fishery resources. Passage of the
Magnuson Act was the first unilateral declaration of jurisdiction over a 200-mile zone by a major
power. Presidential Proclamation 5030 of March 10, 1983, expanded Magnuson Act jurisdiction
by establishing the U.S. exclusive economic zone; it declared, “to the extent permitted by
international law ... sovereign rights for the purpose of exploring, exploiting, conserving and
managing natural resources, both living and non-living, of the seabed and subsoil and the
superjacent waters” in the 200-mile zone. The assertion of jurisdiction over the EEZ of the
United States provided a basis for economic exploration and exploitation, scientific research, and
protection of the environment under the exclusive control of the U.S. government. Congress
confirmed presidential designation of the EEZ in1986 amendments to the Magnuson Act. Under
the Magnuson Act, fishery management authority in the EEZ off American Samoa, Guam,
Hawaii, the Northern Mariana Islands, and other U.S. islands in the central and western Pacific is
the responsibility of the Western Pacific Regional Fishery Management Council.

The EEZ is measured from the “baseline” of U.S. states and overseas territories and possessions
out to 200 nautical miles. Under the Magnuson Act , the shoreward boundary of the EEZ is a
line coterminous with the seaward boundary, baseline, of each “state.” (As used elsewhere in
this document, U.S. territories and possessions in the Western Pacific fall within the definition of
state under the Magnuson Act (16 U.S.C. 1802, MSFCMA § 3 104-297)). In the case of the
CNMI and the PRIAs, the EEZ extends to the shoreline (Beuttler 1995).

Seaward boundaries (territorial seas) for states are recognized as extending out to a distance of
three miles from the ordinary low-water mark, as established by the Submerged Lands Act (SLA)
of 1953.2 The Territorial Submerged Lands Act (TSLA) of 1960 was enacted to convey to the

'The MSFCMA was initially referred to as the Magnuson Fishery Conservation and Management Act, which was
changed to the Magnuson-Stevens Fishery Conservation and Management Act by the 1996 amendment to the Act.

*Under the SLA, the term “boundaries™ or the term “lands beneath navigable waters™ is interpreted as extending
from the coastline to three geographical miles into the Atlantic Ocean or the Pacific Ocean, or three marine leagues
(9 miles) into the Gulf of Mexico.
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governments of American Samoa, Guam and Virgin Islands the submerged lands from the mean
high-tide line out to three geographic miles from their coast lines (Beuttler 1995).

The CNMI was part of the United Nations Trust Territory of the Pacific Islands (administered by
the U.S.) until 1978 when its citizens chose to be become a U.S. commonwealth by plebiscite
and it was agreed to by Congress. Although title of the emergent land was conveyed to the
Commonwealth, the U.S. government withheld title to the submerged lands of the archipelago.’
Submerged lands and underlying resources adjacent to CNMI remain owned by the federal
government and subject to its management authority (Beuttler 1995).

In the PRIAs, for which there are no sovereign entities similar to states or territories, various
federal agencies have jurisdictional authority. Authority is often established through statutes,
Executive orders, and Presidential Proclamations, and marine boundaries are often unclear. For
this reason, the extent to which an agency exercises its jurisdictional authority is subject to legal
interpretation.

9.3.3 Territorial Seas

State of Hawaii

The State of Hawaii consists of all islands, together with their appurtenant reefs and territorial
waters, which were included in the Territory of Hawaii under the Organic Act of 1900. Under
the Admissions Act of 1959, Congress granted to Hawaii the status of statehood and all amenities
of a state, which included the reversion of title and ownership of the lands beneath the navigable
waters from the mean high-tide line seaward, out to a distance of three miles, as stated by the
SLA of 1953. Congress excluded Palmyra Atoll Kingman Reef, and Johnston Atoll, including
Sand Island, from the definition of the State of Hawaii in 1959. The federal government also
retained 1,765 acres of emergent land in the NWHI, which had been set aside by Executive Order
1019 in 1909, establishing the Hawaiian Islands Reservation (HIR). The HIR was later renamed
the Hawaiian Islands National Wildlife Refuge (HINWR) after it was transferred from the
Department of Agriculture to the Department of Interior in 1939 (Yamase 1982).

Territories of Guam and American Samoa

Pursuant to the TSLA of 1960, the Territories of Guam and American Samoa own and have
management responsibilities over the marine resources out to three “geographic” miles. In
general, the authority of the MSFCMA begins at three nautical miles from the shoreline at Guam
and American Samoa. There are, however, exceptions to the management authority in the
Territories. For example, the federal government administers waters in National Wildlife
Refuges and naval defense sea areas (NDSA)(see below).

* The Territorial Submerged Lands Act was enacted for CNMI on October 5, 1974 (Beuttler 1995). Congress
approved the mutually negotiated “Covenant to Establish a Commonwealth of the Northern Marianas (CNMI in
political union with the U.S.)”. However, the Covenant was not fully implemented until 1986, pursuant to
Presidential Proclamation number 5564, which terminated the trusteeship agreement (Beuttler 1995).
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9.3.4 US Fish and Wildlife Refuges and Units

The USFWS has been given authority to manage a number of NWRs in the Western Pacific
Region. The USFWS asserts the authority to manage marine resources and activities, including
fishing activities within Refuge boundaries pursuant to the National Wildlife Refuge System
Administration Act NWRSAA) of 1966, as amended by the National Wildlife Refuge System
Improvement Act of 1997, and other authorities (Gillman 2000). The USFWS asserts that
NWRs are closed to all uses until they are specifically opened for such uses. They also claim that
the USFWS is “solely” charged with making decisions whether to open NWRs for specific
purposes that are compatible with the refuge’s primary purposes and mission (Smith 2000a).

Executive Order 1019 reserved and set apart Laysan and Lisanski Islands, and Maro and Pearl
and Hermes Reefs, excluding Midway, “as a preserve and breeding ground for native birds” to be
administered by the Department of Agriculture. The HIR was transferred to the DOI in 1939 and
in 1940 renamed the HINWR through Presidential Proclamation 2466, with control transferred to
the USFWS. Within the HINWR, the USFWS asserts management authority over coral reef
resources to a depth of 10 fm around all islands with the exception of Necker Island, where it
asserts a 20 fm boundary. The USFWS acknowledges that all HINWR islands are part of the
State of Hawaii, but asserts that the islands are federally owned and administered as a NWR by
the USFWS (Smith 2000b; USFWS 1999b).

Kure Atoll was initially included in Executive Order 1019 in 1909, which establish the HIR.
However, Kure Atoll was returned to the Territory of Hawaii in 1952 by Executive Order 10413
(Yamase 1982). Kure Atoll is the only State Wildlife Refuge in the NWHI and extends out three
miles, to the State’s seaward boundary (J. Feder pers. com.).

In the PRIAs, the USFWS-—based on interpretation of Executive Order 7358—asserts that its
refuge boundaries extend to the extent of the NDSA, which was administered by the Department
of Defense before the transfer of surplus land to the USFWS. The USFWS currently manages
seven wildlife refuges in the PRIAs: Jarvis, Baker, and Howland Islands, Johnston and Midway
Atolls with Kingman Reef and Palmyra Atoll being the most recent additions (Smith 2000b).

On January 18, 2001, the USFWS, through Secretarial Order 3223, declared Kingman Reef and
the surrounding submerged lands and waters as a National Wildlife Refuge out to a distance of

12 nautical miles. Additionally, Secretarial Order 3224 declared the tidal lands and submerged

lands and waters of Palmyra Atoll as a National Wildlife Refuge out to a distance of 12 nautical
miles.*

“A September 15 2000, legal opinion by Randolph Moss, Assistant Attorney General, U.S. Department of Justice,
states that they are “unconvinced that the President has the authority to establish or expand a wildlife refuge within
the U.S. territorial sea (12 miles) or the EEZ using presidential authority recognized in Midwest Oil.” Because the
National Wildlife Refuge System Administration Act does not itself contain a provision authorizing the President to
withdraw land for a wildlife refuge, the DOI argues that the President could rely on the implied authority to reserve
public lands recognized in United States v. Midwest Qil Co. 236, U.S. 459 (1915). The Federal Land Policy and
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Midway Atoll NWR, established under Executive Order 13022 in 1996, is located in the NWHI
and has a refuge boundary that is within a 22 by 22 mile quadrant surrounding the atoll (the exact
boundary is disputed). The Navy established a Naval Air Facility at Midway in 1941. The
USFWS established an overlay refuge in 1988 to manage the fish and wildlife on the Atoll.
Through the Base Alignment Closure Act of 1990, as amended, the Naval Air Facility closed in
1993 and the property was transferred to the USFWS in 1996 (USFWS 1999a). The mission of
the refuge is to protect and restore biological diversity and historic resources of Midway Atoll,
while providing opportunities for compatible recreational activities, education and scientific
research (Shallenberger 2000). Through a long-term cooperative agreement with a private
company (Midway Phoenix Corp.), the refuge has been open to the public for marine recreation
and education (Shallenberger 2000).

Johnston Atoll NWR is managed cooperatively with the Navy. The atoll was first established as
a federal bird refuge on June 29, 1926, through Presidential Executive Order 4467 to be
administered by the Department of Agriculture. In 1934, through Executive Order 6935, the atoll
was placed under the jurisdiction of the Navy for administrative purposes and has been used as a
military installation since 1939. In 1941 Executive Order 8682 designated Johnston and other
Pacific atolls NDSAs. Since 1976, the USFWS, under agreement with the military, assists in
management of fish and wildlife resources on the atoll. The USFWS manages a recreational
fishing program in the NWR (Smith 2000b).

Administration of Jarvis, Howland, and Baker Islands were transferred from the Office of
Territorial Affairs to the USFWS in 1936 to be run as NWRs. The USFWS asserts refuge
boundaries out to three nautical miles, and it prohibits fishing and any type of unauthorized entry
(Smith 2000b). The USFWS acknowledges the Council’s fishery management authority, in
coordination with the NMFS, within the “200-nautical mile EEZ” (Smith 2000b).

Rose Atoll NWR, located in American Samoa, was established through a cooperative agreement
between the Territory of American Samoa and the USFWS in 1973. Presidential Proclamation
4347 exempted Rose Atoll from a general conveyance of submerged lands around American
Samoa to the Territorial Government. The boundary of the refuge extends out to three miles
around the atoll and is under the joint jurisdiction of the Departments of Commerce and Interior,
in cooperation of the Territory of American Samoa. Here too, the USFWS acknowledges fishery
management authority of the Council, in coordination with the NMFS, within the “200-nautical
mile EEZ” (Smith 2000b).

Management Act (FLPMA) of 1976 repealed the Presidents authority, effective on and after approval of the Act, to
make withdrawals and reservations resulting from acquiescence of Congress (U.S. v. Midwest Qil Co.). Moss
continued by stating that they find “it likely that a court would find that §704(a) of the FLPMA prohibits the
President from relying on the implied Midwest Oil authority to withdraw lands, regardless of where those lands are
located.” Also, he notes that “they do not think history makes it clear that the President may continue make Midwest
Qil withdrawals in the territorial sea or EEZ following the enactment of the FLPMA.”
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In the Ritidian Unit of the Guam National Wildlife Refuge, USFWS has fee title, which includes
371 acres of emergent land and 401 acres of submerged lands down to the 100-foot bathymetric
contour. The submerged lands adjacent to Ritidian were never transferred to the Territory of
Guam pursuant to the TSLA by the Federal government. In 1993, the USFWS acquired the
emergent land of the Ritidian Unit and the surrounding submerged lands from the Navy at no
cost (Smith 2000Db).

9.3.5 Department of Defense Naval Defensive Sea Areas

A number of Executive Orders have given administrative authority over territories and
possessions to the Army, Navy, or the Air Force for use as military airfields and for weapons
testing. In particular, Executive Order 8682 of 1941 authorizes the Secretary of the Navy to
control entry into NDSAs around Palmyra, Johnston, and Midway Atolls, Wake Island, and
Kingman Reef. The NDSA includes “territorial waters between the extreme high-water marks
and the three-mile marine boundaries surrounding” the areas noted above. The objectives of the
NDSA are to control entry into naval defensive sea areas; to provide for the protection of military
installations; and to protect the physical security of, and ensure the full effectiveness of, bases,
stations, facilities, and other installations (32 CFR Part 761). In addition, the Navy has joint
administrative authority with the USFWS of Johnston Atoll and sole administrative authority
over Kingman Reef. In 1996 Executive Order 13022 rescinded the Midway Atoll NDSA, and
the Wake Island NDSA has also been suspended until further notice.

The Navy exerts jurisdiction over Farallon de Mendinilla in the CNMI and Ka‘ula Rock in the
main Hawaiian Islands, which are used as military bombing ranges. The Navy also exerts
jurisdiction over a variety of waters offshore from military ports and air bases in Hawaii, PRIAs,
Guam, and the CNML

9.3.6 Issues

Claims between “state” and federal resource management agencies involving marine boundaries
over individual islands, reefs and atolls, continue to be unresolved in the Western Pacific Region.
Tables 9.2 through 9.4 summarizes these various claims.

Northwestern Hawaiian Islands

The NWHI are primarily uninhabited atolls, islands, banks and shoals and are currently under
multi-agency jurisdiction including the State of Hawaii, the U.S. Fish and Wildlife Service, the
National Marine Fisheries Service and the Western Pacific Regional Fishery Management
Council. Overlaps in jurisdiction and the varying regulatory authorities embodied in the
management of this area can create numerous challenges and has led to contention regarding
access and use for the region.

The State of Hawaii claims jurisdiction of all submerged lands from the shoreline to the extent of
the State’s jurisdiction in the NWHI. In accordance with the Hawaii Organic Act of April 30,
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1900, ¢ 339, 31 Stat 141 Section 2, and the Hawaii Admissions Act of March 18, 1959, Pub L
86-3, 73 Stat 4 Section 2, the Islands of the Hawaiian Archipelago, together with their
appurtenant reefs and territorial waters, with the exception of Midway Atoll, are part of the
territory of Hawaii and are managed by the State of Hawaii including all submerged lands and
marine resources. The State of Hawaii, Department of Land and Natural Resources has
stewardship responsibility for managing, administering and exercising control over the coastal
and submerged lands, ocean waters and marine resources under State jurisdiction around each of
the Northwestern Hawaiian Islands under Title 12, Chapter 171.3 Hawaii Revised Statutes.
Under an Executive Order issued by President Truman, the emergent lands at Kure Atoll are also
managed as a State Wildlife Refuge.

In addition to the State of Hawaii, the USFWS also claims jurisdiction over atolls, islands, banks
and shoals in the NWHI. Following the Hawaii Admissions Act of March 18,1959, federal
agencies were directed to inventory all lands for which there was a continuing need. The
USFWS in 1963, reported a continuing need of 1,765 acres of land in the NWHI. This area
consisted of only the emergent land in the NWHI as was claimed by the Department of
Agriculture as the original boundary of the Hawaiian Island Refuge (Yamase 1982). More
recently however, the USFWS claims that the HINWR includes 252,000 acres of submerged
lands based on their interpretation of the terms “reef and inlets” contained in Executive Order
1019 (U.S. Fish and Wildlife Service 1986). Within the HINWR, the USFWS asserts
management authority over coral reef resources to a depth of 10 fathoms around all islands with
the exception of Necker Island where it asserts a 20 fathom boundary. The USFWS
acknowledges that all HINWR islands are part of the State of Hawaii, but asserts that the islands
are federally owned and administered as a NWR by the USFWS (U.S. Fish and Wildlife Service
1999, Smith 2000). Other jurisdictional disputes also involve East and Tern Islands in French
Frigate Shoals. * ¢

Issues have developed from a series of directives from President Clinton that focused public
attention on protection of U.S. coral reef ecosystems. Executive Order 13089, Coral Reef
Protection, issued in June 1998, requires agencies to (1) identify actions that may affect U.S.

>In 1940, Territorial Governor Poindexter, issued an Executive Order in concurrence with the President of the U.S.
to set aside East Island, for the use and purpose of the United States as a radar station communication base under the
DOC (Yamase 1982). Prior to statehood, the DOC returned East Island to the Territory of Hawaii (Yamase 1982).
However, the DOI contends that East Island was part of the HIR as established by Executive Order 1019 in 1909 and
later transferred to the DOI in 1939. Therefore, East Island remains included in the HINWR and under authority of

DOL

® Tern Island was expanded from 11 to 37 acres in 1942 by military dredging (Yamase 1982). In 1948, the Navy
conveyed Tern Island to the Territory of Hawaii which then permitted the U.S. Coast Guard in 1952 to establish a
navigational Loran station (Yamase 1982). In 1979, USCG operations were terminated and the Hawaii State
Legislature adopted resolutions requesting the Governor to take immediate action to acquire and return Tern Island
for use as a fishing base to support commercial activities (Yamase 1982). The Federal government asserts that it
retains jurisdiction over Tern Island based on Executive Order 1019 and that the Navy did not have the authority to
legally convey title to the Territory of Hawaii, therefore, the conveyance is void (Yamase 1982).
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coral reef ecosystems; (2) use their programs and authorities to protect and enhance the condition
of such ecosystems; and (3) ensure that any actions they authorize, fund, or carry out will not
degrade the conditions of coral reef ecosystems. Agencies whose actions affect U.S. coral reef
ecosystems must provide for implementation of measures needed to research, monitor, manage
and restore affected ecosystems, including, but not limited to, measures reducing impacts from
pollution, sedimentation, and fishing. The E.O. also established the U.S. Coral Reef Task Force
composed of the heads of 11 federal agencies and the Governors of the seven states, territories, or
commonwealths with responsibilities for coral reefs. In March 2000, the Task Force issued the
National Action Plan to Conserve Coral Reefs, which presents a cohesive national strategy to
implement EO 13089.

In May 2000, the President issued a Memorandum stating that it is time to implement the Coral
Reef Task Force’s recommendations in order to comprehensively protect the coral reef ecosystem
of the NWHIL’ The Memorandum directed the Secretaries of Interior and Commerce, in
cooperation with the State of Hawaii, and in consultation with the WPRFMC, to develop
recommendations for a new, coordinated management regime to increase protection for the
NWHI coral reef ecosystem and provide for sustainable use. After considering their
recommendations and comments received during the public visioning process on this initiative,
President Clinton issued Executive Order 13178 on December 4, 2000, establishing the
Northwestern Hawaiian Islands Coral Reef Ecosystem Reserve, pursuant to the National Marine
Sanctuaries Amendments Act of 2000 (NMSA). The EO was revised and finalized by Executive
Order 13196, issued January 18, 2001. Pursuant to Executive Order 13178 and the NMSA,
NOAA is initiating the process to designate the Reserve as a national marine sanctuary (66 FR
5509, January 19, 2001). These actions to protect the coral reef ecosystem of the NWHI and
provide for sustainable use of the area underscore the immediate need for a comprehensive
assessment of the impacts of fishing activity on this ecosystem.

Because the final rules for the Reserve have not yet been published, and an EIS will be prepared
for the marine sanctuary, a comprehensive analysis of the impact of the Reserve can not be
completely assessed at this time. Preliminary potential impacts to the human environment are
addressed in the environmental consequences section of the EIS. However, two alternatives
considered by the EIS (3 and 4, described in Chapter 2) are consistent with the concept of
establishing marine reserves in the NWHI, as described in the CRE-FMP.

The USFWS and the Council have different opinions about primary fishery management
responsibilities in EEZ waters within NWR boundaries. Since the late 1960s, citing USFWS
interim administrative policy and interpretation of Executive Order 1019, the USFWS ha

7 The President’s directive coincided with Executive Order 13158, which requires federal agencies to establish a
comprehensive national network of marine protected areas throughout U.S. marine waters. The Executive Order
calls for expansion of the nation’s MPA system to include examples of all types of marine ecosystems. According to
the executive order, a MPA means any area of the marine environment that has been reserved by federal, state,
territorial, tribal, or local laws or has regulations to provide lasting protection for part or all of the natural and
cultural resources therein.
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asserted that they would enforce refuge regulations within the “de facto” boundaries of the
HINWR, which include all emergent land and their surrounding waters out to a depth of 10 fm
for all islands and later 20 fm around Necker Island (Smith 2000b). Under the authority of the
MSFCMA, the Council promulgated fishery regulations within federal waters that correspond
with USFWS refuge boundaries of 0-10 fathoms within NWHI federal waters, except at Necker
where it is 20 fm (WPRFMC 1986). The Council recognizes state waters in the NWHI from 0-3
miles and asserts management authority over fishery resources in all federal waters (3-200
miles), except at Midway where it asserts authority from 0-200 miles (Gillman 2000).

Main Hawaiian Islands

The State of Hawaii claims jurisdiction beyond its territorial seas of 0-3 nautical miles by
claiming archipelagic status over channel waters between the main Hawaiian islands

(MacDonald and Mitsuyasu, 2000). The Federal Government does not recognize the State’s
claim of archipelagic jurisdiction, but interprets the State’s seaward authority to stop at three
nautical miles from the baseline (Feder 1997; MacDonald and Mitsuyasu 2000). The authority of
the Magnuson Act therefore, begins at 3 miles from the shoreline around all main Hawaiian
islands in the State of Hawaii. However the State of Hawaii does not agree with this
interpretation.

American Samoa

The legal relationship between the Territory of American and the U.S. with regard to fisheries
management is unresolved due to a discrepancy in the wording of the deeds of cession signed by
the chiefs of what is now American Samoa and the law enacted by Congress which extended
U.S. sovereignty over the eastern Samoa islands in 1900. Language contained in the deeds of
cession signed by the chiefs of Tutuila district state that they ceded, transferred and yielded up
“all these islands of Tutuila and Aunu‘u and all other islands, rocks, reefs, foreshores and waters
lying between the 13™ degree and the 15" degree of south latitude and between the 171 degree
and 167" degree of west longitude....” Likewise, the chiefs of the Manu‘a Islands also ceded to
the U.S. “the whole of eastern portion of the Samoan Islands lying east of 171 degrees west of
Greenwich and known as Tau, Olosega, Ofu and Rose Islands, and all other , the waters and
property adjacent thereto....”

In contrast, Title 48 United States Code, Section 661, by which Congress accepted, confirmed
and ratified these cessions by the chiefs, refer only to the islands, and not to the reefs, foreshores
and waters or property adjacent lying between the referenced coordinates. Whether Congress
deliberately or unintentionally failed to extend sovereignty over reef and ocean waters transferred
by the chiefs of Tutuila and Manu‘a is uncertain.

A central premise for ceding eastern Samoa to the U.S. was to preserve the rights and property of
the islands’ inhabitants. Additionally, American Samoa’s constitution makes it government
policy to protect persons of Samoan ancestry from the alienation of their lands and the
destruction of the Samoan way of life and language and to encourage business enterprise among
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persons of Samoan ancestry. Therefore, any federal actions within the EEZ waters of American
Samoa that would stymie these rights, including restriction on fishing, may be perceived to be
contrary to American Samoa’s constitution.

CNMI

Currently, the EEZ includes all waters surrounding CNMI from shore out to 200 miles.

However, through the legal system CNMI is pursuing a claim that the Commonwealth is vested
authority out to 12 miles from the archipelagic baseline. The Council, for the purposes of
fisheries management, defers management in waters 0-3 nm to the CNMI while managing fishery
resources 3-200 nm.

Guam

The Territory of Guam questions the legality of the transference of the Ritidian Unit from the
Navy to the USFWS. In its property inventory to the General Services Administration the Navy
listed the Ritidian Unit as excess lands, not of continual need and available for reversion to the
Territory. The area represents ancestral lands of Chamorro families. Therefore, the Territory
asserts that the fee title should not have been transferred to the USFWS (J. Guthertz pers.
comm.).

In 1976, the Federal Fishery Conservation Zone (later known as the EEZ) was extended to 200
nmi around Guam which gave the federal government authority to manage marine resources
within the EEZ. In 1980, the Guam Legislature passed and the Governor signed legislation
providing for a 200 mile territorial limit for Guam (DOI 1993). The purpose of this legislation,

* was to allow the government of Guam to sell foreign fishing rights within Guam’s EEZ. In 1996,
the Magnuson-Stevens Act authorized the Secretary of State to negotiate foreign fishing
agreements for fishing within the EEZ at the request of the Governor of Guam. However, in
addition to the “state” waters around Guam, the government has also expressed a continuing
interest in obtaining greater authority in managing the EEZ surrounding Guam.

PRIAs

In the PRIAs, primary jurisdiction over nearshore fisheries is an ongoing issue between the
Department of the Interior and the Department of Commerce. Management authority is
currently unresolved because no clear baseline boundary has been designated from which the
seaward boundary of the PRIAs are measured. Seaward boundaries are not clearly defined
because some islands in the PRIAs do not appear to have a seaward boundary as defined by U.S.
law (i.e., MSFCMA) (Beuttler 1995). For this reason, jurisdictional boundaries have been
claimed by federal agencies in terms of fathoms, miles, or the territorial sea. Furthermore, it is
recognized that various Executive orders have given administrative authority of the PRIAs to
either the DOD or DOIL. However, Executive orders themselves do not convey title of submerged
lands, unless specifically stated. In any case, based on tentative interpretation by the NOAA
legal counsel, MSFCMA authority applies to all marine waters around federally owned
possessions (i.e., PRIAs), including marine resources within bays, inlets, and other marine waters
to the shoreline (Beuttler 1995). '
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Additionally, because the NWRSAA does not explicitly authorize the President to withdraw land
for a wildlife refuge, the DOI argues that the President could rely on the implied authority to
reserve public lands recognized in United States v. Midwest Qil Co. 236, U.S. 459 (1915).
However, since the Federal Land and Policy Act of 1976 repealed the President’s authority,
effective on and after approval of the Act, to make withdrawals and reservations resulting from
the acquiescence of Congress (U.S. v. Midwest Qil Co.), it appears that since 1976 the President
has not had the authority to establish or expand a wildlife refuge within the U.S. territorial sea
(12 miles) or the EEZ using presidential authority recognized in Midwest Oil (Moss 2000). This
could call into question asserted marine boundaries of any NWRs established after enactment of
the FLPMA.
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Table 9.4: Comparison of Resource Management Authorities and Fishery Management Measures

for Coral Reef Ecosystems in Federal Waters of the Western Pacific Region.

NIHOA, NECKER, GARDNER, MARO, LISIANSKI (summary)

Authority
Jurisdiction

Subareas

Permitted activities

Special restrictions

NWHI Coral Reef
Ecosystem
Reserve
(Reserve)

(Federal waters
to 50 miles around

No fishing portion of RPA:
Federal waters 0-25 fm.

No fishing.

None.

Bottomfishing/trolling
portion of RPA:

Federal waters 25-100 fm.

Limited commercial
bottomfishing by permit
holders and limited
commercial and

No anchoring in areas
where mooring is
available; no
discharging of any

all islands) recreational pelagic trolling | material except
(all subject to fishing caps | cooling water or
based on catch history). engine exhaust.
Other Reserve waters: Limited commercial and No increase in level of
Federal waters 100 fm-50 | recreational fishing (all effort or take; no
miles. subject to fishing caps change in gear type or
based on catch history). species targeted.
CRE FMP No-take MPA: No fishing. Insurance
Federal waters Federal waters 0-10 fm. requirement.
to 200 miles
Low-use MPA: Lobster, bottomfish, CRE special permit
Federal waters 10-50 fm. precious corals, needed to target any
troll/handline pelagic coral reef ecosystem
fishing by other FMP resources, insurance
permit holders. requirement.
Non-MPA: Lobster, bottomfish, CRE special permit
Federal waters 50 fm-200 | precious corals, pelagic needed to target
miles. fishing by other FMP _potentially harvested
permit holders. coral reef taxa.
USFWS Refuge: Activities consistent with USFWS special use
Federal waters to | Federal waters 0-10 Refuge mission- no permit required to
10 fathoms fathoms [0-20 at Necker]. | commercial fishing. enter.

[0-20 at Necker]

Distinguishing Characteristics (this is the most common scenario):

NWHI Reserve

Reserve Preservation Area (RPA)

No fishing RPA 0-25 fm
Fishing RPA 25-100 fm

‘Recreational fishing 100 fm - 50 miles

Final Coral Reef Ecosystem FMP

CRE FMP

USEFWS

Refuge 0-10 fm, 0-20
fm at Necker (no fishing)

Marine Protected Area (MPA)
No-take MPA 0-10 fm
Low-take MPA 10-50 fm
Non-MPA 50 fm-200 miles
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NIHOA, NECKER, GARDNER, MARO, LISIANSKI (details)

troll/handline pelagic fishing by other
FMP permit holders, CRE special
permit needed to target any coral
reef ecosystem resources, insurance
requirement (Low-use MPA).

Federal waters NWHI Reserve CRE FMP USFWS
0-10 fathoms No fishing (RPA). No fishing, insurance requirement No fishing
(No-take MPA). (Refuge).

Beyond 10
fathoms, no
current
restrictions.

10-25 fathoms No fishing (RPA). Lobster, bottomfish, precious corals, | No fishing 0-20

fm at Necker
(Refuge).
Beyond 20 fm
no current
restrictions.

25-50 fathoms

Limited bottomfish and
pelagic trolling by current
permit holders; limited
recreational trolling for
pelagic (RPA).

Lobster, bottomfish, precious corals,
troll/handline pelagic fishing by other
FMP permit holders, CRE special
permit needed to target any coral
reef ecosystem resources, insurance
requirement (Low-use MPA).

No current
restrictions.

50-100 fathoms

Limited bottomfish and
pelagic trolling by current
permit holders; limited
recreational trolling for
pelagic (RPA).

Lobster, bottomfish, precious corals,
troll/handline pelagic fishing by other
FMP permit holders, CRE special
permit needed to target potentially
harvested coral reef taxa (Non-
MPA).

No current
restrictions.

100 fm-50 miles

Recreational fishing
commercial fishing by
bottomfish permit
holders; all pelagic
trollers (Reserve).

Lobster, bottomfish, precious corals,
troll/handline pelagic fishing by other
FMP permit holders, CRE special
permit needed to target potentially
harvested coral reef taxa (Non-
MPA).

No current
restrictions.

50 - 200 miles

Qutside of Reserve.

Lobster, bottomfish, precious corals,
troll/handline and longline pelagic
fishing by other FMP permit holders,
CRE special permit needed to target
potentially harvested coral reef taxa
(Non-MPA).

No current
restrictions.
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FRENCH FRIGATE SHOALS (summary)
Authority Subareas Permitted activities Special restrictions
Jurisdiction
NWHI Coral Reef Entire no fishing RPAs: No fishing. None.
Ecosystem Federal waters 0-100 fm.
Reserve
(Federal waters Other Reserve Areas: Limited commercial No anchoring in areas
.| to 50 miles) Federal waters 100 fm to 50 | bottomfishing by permit | where mooring is
miles. hoiders and limited available; no
commercial and discharging of any
recreational pelagic material except
trolling (all subjectto ~ | cooling water or
fishing caps based on engine exhaust.
catch history).
CRE FMP No-take MPA: Limited commercial No increase in level of
Federal waters Federal waters 0-50 fm. and recreational fishing | effort or take; no
to 200 miles (all subject to fishing change in gear type or
caps based on catch species targeted.
history).
Non-MPA: Lobster, bottomfish, CRE special permit
Federal waters 50 fm-50 precious corals, needed to target
miles. troli/handline pelagic potentially harvested
fishing by other FMP coral reef taxa.
permit holders.
Non-MPA: Lobster, bottomfish, CRE special permit
Federal waters 50-200 precious corals, pelagic | needed to target
miles. fishing by other FMP potentially harvested
permit holders. coral reef taxa.
USFWS Refuge: Activities consistent USFWS special use
Federal waters to Federal waters 0-10 fm. with Refuge mission- permit required to
10 fathoms no commercial fishing. | enter.

Distinguishing characteristics:

CRE FMP

(1) No-take MPA from 0-50 fathoms.

Final Coral Reef Ecosystem FMP
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FRENCH FRIGATE SHOALS (details)

Federal waters NWHI Reserve CRE FMP USFWS
0-10 fathoms No fishing (RPA). No fishing, insurance No fishing (Refuge).
requirement (No-take MPA).
10-50 fathoms No fishing (RPA). No fishing, insurance No current restrictions
' requirement (No-take MPA). beyond 10 fm.
50-100 fathoms No fishing (RPA). Lobster, bottomfish, precious No current restrictions.

corals, troll/handline pelagic
fishing by other FMP permit
holders, CRE special permit
needed to target potentially
harvested coral reef taxa (Non-
MPA). .

100 fm-50 miles

Recreational fishing,
commercial fishing by
bottomfish permit
holders, and all
pelagic trollers
(Reserve).

Lobster, bottomfish, precious
corals, troll/handline pelagic
fishing by other FMP permit
holders, CRE special permit
needed to target potentially
harvested coral reef taxa (Non-
MPA).

No current restrictions.

50 - 200 miles

Qutside of Reserve.

Lobster, bottomfish, precious
corals, troll/handline pelagic
fishing by other FMP permit
holders, CRE special permit
needed to target potentially
harvested coral reef taxa (Non-
MPA).

No current restrictions.
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S.E. BROOKS BANK, 15" BANK EAST OF FFS, ST. ROGATIEN,
15T BANK WEST OF ST. ROGATIEN*, RAITA*, PIONEER (summary)

Authority
Jurisdiction

Subareas

Permitted activities

Special restrictions

NWHI Coral Reef
Ecosystem
Reserve

(Federal waters

to 50 miles around

Bottomfishing/trolling RPA:
Federal waters 0 - 12 miles.

(All fishing is prohibited within
12 miles around S.E. Brooks

Limited commercial
bottomfishing by
permit holders and
limited commercial
and recreational

No anchoring in areas
where mooring is
available; no
discharging of any
material except

fishing.

all islands) Banks, and the 1% bank west of | pelagic trolling (all cooling water or
FFS). subject to fishing engine exhaust.
caps based on catch
history).
Other Reserve waters: Limited commercial No increase in level of
Federal waters 12-50 miles. and recreational effort or take; no
fishing (all subjectto | change in gear type or
fishing caps based species targeted.
on catch history).
CRE FMP No-take MPA: No fishing. Insurance
Federal waters Federal waters 0-10 fm. requirement.
to 200 miles
Low-use MPA: Lobster, bottomfish, CRE special permit
Federal waters 10-50 fm. precious corals, needed to target any
troll/handline pelagic | coral reef ecosystem
fishing by other FMP | resources, insurance
permit holders. requirement.
Non-MPA: Lobster, bottomfish, CRE special permit
Federal waters 50 fm-200 precious corals, needed to target
miles. pelagic fishing by potentially harvested
other FMP permit coral reef taxa.
holders.
USFWS Refuge: Activities consistent USFWS special use
Federal waters to | Federal waters 0-10 fm. with Refuge mission- | permit required to
10 fathoms no commercial enter.

Distinguishing characteristics:

NWHI Reserve

(1) The NWHI EO fishing RPA extends from 0-12 miles;

(2) All fishing is prohibited within 12 miles around S.E. Brooks Banks, and the 1% bank east of FFS.

* Under the NWHI EO, the fishing RPAs at these banks will be reviewed after five years.
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S.E. BROOKS BANK, 15" BANK EAST OF FFS, ST. ROGATIEN,

15T BANK WEST OF ST. ROGATIEN, RAITA, PIONEER (details)

Federal waters

NWHI Reserve

CRE FMP

USFWS

0-10 fathoms

Limited bottomfish and
pelagic trolling by
current permit holders;
limited recreational
trolling for pelagic
(RPA).

No fishing, insurance requirement (No-
take MPA).

No fishing
(Refuge).

10 - 50 fathoms

Limited bottomfish and
pelagic trolling by
current permit holders;
limited recreational
trolling for pelagic
(RPA).

Lobster, bottomfish, precious corals,
troll/handline pelagic fishing by other
FMP permit holders, CRE special permit
needed to target any coral reef
ecosystem resources, insurance
requirement (Low-use MPA).

No current
restrictions
beyond 10 fm.

50 fm-12 miles

Limited bottomfish and
pelagic trolling by
current permit holders;
limited recreational
trolling for pelagic
(RPA).

Lobster, bottomfish, precious corals,
troll/handline pelagic fishing by other
FMP permit holders, CRE special permit
needed to target potentially harvested
coral reef taxa (Non-MPA).

No current
restrictions.

12 - 50 miles

Recreational fishing,
commercial fishing by
bottomfish permit
holders, and all
pelagic trollers
(Reserve).

Lobster, bottomfish, precious corals,
troll/handline pelagic fishing by other
FMP permit holders, CRE special permit
needed to target potentially harvested
coral reef taxa (Non-MPA).

No current
restrictions.

50 - 200 miles

QOutside of Reserve.

Lobster, bottomfish, precious corals,
trol/handline and longline pelagic
fishing by other FMP permit holders,
CRE special permit needed to target
potentially harvested coral reef taxa
(Non-MPA).

No current
restrictions.

Note: All fishing is prohibited within 12 miles around S.E. Brooks Banks, and the 1% bank east of FFS.
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LAYSAN (summary)

Authority Subareas Permitted activities Special restrictions
Jurisdiction
NWHI Coral Reef | No fishing portion of No fishing. None.
Ecosystem RPA:
Reserve Federal waters 0-50 fm.
(Federal waters . ] . ) .
to 50 miles around | Bottomfishing/trolling Limited commercial No anchoring in areas
all islands) portion of RPA: bottomfishing by permit where mooring is
Federal waters 50-100 holders and limited available; no
fm. commercial and recreational discharging of any
pelagic trolling (all subject to material except
fishing caps based on catch cooling water or
history). engine exhaust.
Other Reserve waters: Limited commercial and No increase in level of
Federal waters 100 fm- | recreational fishing (all effort or take; no
50 miles. subject to fishing caps based | change in gear type or
on catch history). species targeted.
CRE FMP No-take MPA: No fishing. Insurance
Federal waters Federal waters 0-50 fm. requirement.
to 200 miles
Non-MPA Bottomfish, precious corals, CRE special permit
Federal waters 50 fm- troll/handline pelagic fishing needed to target
20 miles. by other FMP permit holders potentially harvested
(no lobster fishing). coral reef taxa.
Non-MPA: Lobster*, bottomfish, precious | CRE special permit
Federal waters 50 fm- corals, troll/handline pelagic needed to target
50 miles. fishing by other FMP permit potentially harvested
holders. coral reef taxa.
Non-MPA: Lobster, bottomfish, precious | CRE special permit
Federal waters 50-200 | corals, pelagic fishing by needed to target
miles. other FMP permit holders. potentially harvested
coral reef taxa.
USFWS Refuge: Activities consistent with USFWS special use
Federal waters Federal waters 0-10 fm. | Refuge mission- no permit required to
to10 fathoms commercial fishing. enter.

Distinguishing characteristics:
CRE FMP
(1) no-take MPA from 0-50 fathoms.

(2) *Crustacean FMP prohibits lobster
fishing from 0- 20 miles.

Final Coral Reef Ecosystem FMP
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LAYSAN (details)

Federal waters

NWHI Reserve

CRE FMP

USFWS

0-10 fathoms

No fishing (RPA).

No fishing, insurance
requirement (No-take MPA).

No fishing (Refuge).

10-50 fathoms

No fishing (RPA).

No fishing, insurance
requirement (No-take MPA).

No current restrictions
beyond 10 fm.

50-100 fathoms

Limited bottomfish
and pelagic trolling by
current permit
holders; limited
recreational trolling
for pelagic (RPA).

Bottomfish, precious corals,
troll/handline pelagic fishing by
other FMP permit holders, CRE
special permit needed to target
potentially harvested coral reef
taxa (Non-MPA).

No current restrictions.

100 fm-50 miles

Recreational fishing,
commercial fishing by
bottomfish permit
holders, and all
pelagic trollers
(Reserve).

Lobster*, bottomfish, precious
corals, troll/handline pelagic
fishing by other FMP permit
holders, CRE special permit
needed to target potentially
harvested coral reef taxa (Non-
MPA).

No current restrictions.

50 - 200 miles

Outside of Reserve.

Lobster, bottomfish, precious
corals, troll/handline pelagic
fishing by other FMP permit
holders, CRE special permit
needed to target potentially
harvested coral reef taxa (Non-
MPA).

No current restrictions.

*Crustacean FMP prohibits lobster fishing from 0- 20 miles at Laysan.
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PEARL & HERMES REEF (summary)

Authority
Jurisdiction

Subareas

Permitted activities

Special restrictions

NWHI Coral Reef
Ecosystem
Reserve

(Federal waters
to 50 miles)

Entire no fishing RPA:
Federal waters 0-100 fm.

No fishing.

None.

Other Reserve waters:
Federal waters 100 fm-50
miles.

Limited commercial
and recreational fishing
(all subject to fishing
caps based on catch
history).

No increase in level of
effort or take; no
change in gear type or
species targeted.

CRE FMP
Federal waters
to 200 miles

No-take MPA: No fishing. Insurance
Federal waters 0-10 fm. requirement.
Low-use MPA: Lobster, bottomfish, CRE special permit

Federal waters 10-50 fm.

precious corals,
trol/handline pelagic
fishing by other FMP
permit holders.

needed to target any
coral reef ecosystem
resources, insurance
requirement.

Non-MPA:
Federal waters 50 fm-50
miles.

Lobster, bottomfish,
precious corals,
troll/handline pelagic
fishing by other FMP
permit holders.

CRE special permit
needed to target
potentially harvested
coral reef taxa.

Non-MPA:

Federal waters 50-200 miles.

Lobster, bottomfish,
precious corals, pelagic
fishing by other FMP
permit holders.

CRE special permit
needed to target
potentially harvested
coral reef taxa.

USFWS
Federal waters to
10 fathoms

Refuge:
Federal waters 0-10 fm.

Activities consistent
with Refuge mission-
no commercial fishing.

USFWS special use
permit required to
enter.

Distinguishing characteristics:

NWHI Reserve

(1) No fishing RPAs extend from 0-100 fathoms.

Final Coral Reef Ecosystem FMP

October 2001



PEARL & HERMES REEF (details)

Federal waters

NWHI Reserve

CRE FMP

USFWS

0-10 fathoms

No fishing (RPA).

No fishing, insurance requirement
(No-take MPA).

No fishing (Refuge).

10-50 fathoms

No fishing (RPA).

Lobster, bottomfish, precious
corals, troll/handline pelagic fishing
by other FMP permit holders, CRE
special permit needed to target any
coral reef ecosystem resources,
insurance requirement (Low-use
MPA).

No current
restrictions beyond
10 fathoms.

50-100 fathoms

No fishing (RPA).

Lobster, bottomfish, precious
corals, troll/handline pelagic fishing
by other FMP permit holders, CRE
special permit needed to target
potentially harvested coral reef taxa
, insurance requirement (Non-
MPA).

No current
restrictions.

100 fm-50 miles

Recreational fishing,
commercial fishing
by bottomfish permit
holders, and all
pelagic trollers
(Reserve).

Lobster, bottomfish, precious
corals, troll/handline pelagic fishing
by other FMP permit holders, CRE
special permit needed to target
potentially harvested coral reef taxa
(Non-MPA).

No current
restrictions.

50 - 200 miles

QOutside of Reserve.

Lobster, bottomfish, precious
corals, troll/handline pelagic fishing
by other FMP permit holders, CRE
special permit needed to target
potentially harvested coral reef taxa
(Non-MPA).

No current
restrictions.
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MIDWAY (summary)

Authority
Jurisdiction

Subareas

Permitted activities

Special restrictions

NWHI Coral Reef
Ecosystem
Reserve

(0-50 miles
around all islands)

Midway Atoll NWR:
approximately 22 x 22
miles around islands (not
part of Reserve).

No restrictions.

None.

Other Reserve waters:
Federal waters
approximately 22-50
miles.

Limited commercial and
recreational fishing (all
subject to fishing caps
based on catch history).

No increase in level of
effort or take; no change
in gear type or species
targeted.

square around
islands

refuge boundaries.

CRE FMP No-take MPA: No fishing. Insurance requirement.
0 - 200 miles 0-50 fm in northern half of
Refuge waters.
Low-use MPA: Lobster, bottomfish, CRE special permit
0-50 fm in southern half of | precious corals, needed to target any
Refuge waters. troli/handline pelagic coral reef ecosystem
fishing by other FMP resources - will be
permit holders. issued for recreational
fishing for on-island
consumption only,
insurance requirement.
Non-MPA: Lobster, bottomfish, CRE special permit
50 fm-200 miles. precious corals, pelagic | needed to target
fishing by other FMP potentially harvested
permits. coral reef taxa,
insurance requirement.
USFWS Refuge: Pelagic and lobster One lobster per
approximately approximately 22 x 22 recreational and charter | person/day, all other
22 x 22 mile miles around Midway. fishing permitted within catch and release

unless record setting,
USFWS special use
permit required to enter.

Distinguishing characteristics:

USFWS

(1) Refuge waters extend to 22 miles x 22 miles delineated by specific latitude/longitude coordinétes;
(2) Midway Atoll NWR not included as part of the NWHI CRE Reserve;
(3) No State claims to territorial waters. '
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MIDWAY (details)

Waters

NWHI Reserve

CRE FMP

USFWS

0-50 fathoms
in northern half of
Refuge waters

No restrictions.

No fishing, insurance requirement
(No-take MPA).

Pelagic and lobster
recreational and
charter fishing
(Refuge).

0-50 fathoms in
southern half of
Refuge waters

No restrictions.

Lobster, bottomfish, precious
corals, troll/handline pelagic
fishing by other FMP permit
holders, CRE special permit
needed to target any coral reef
ecosystem resources - will be
issued for recreational fishing for
on-island consumption only,
insurance requirement (Low-use
MPA).

Pelagic and lobster
recreational and
charter fishing
(Refuge).

50 fm - 22 miles

No restrictions.

Lobster, bottomfish, precious
corals, troll/handline pelagic
fishing by other FMP permit
holders, CRE special permit
needed to target potentially
harvested coral reef taxa (Non-
MPA).

Pelagic and lobster
recreational and
charter fishing
(Refuge).

22-50 miles

Recreational fishing,
commercial fishing by
bottomfish permit
holders, and all
pelagic trollers
(Reserve).

Lobster, bottomfish, precious
corals, troll/handline pelagic
fishing by other FMP permit
holders, CRE special permit
needed to target potentially
harvested coral reef taxa (Non-
MPA).

Outside of Refuge.

22 - 200 miles

No restrictions.

Lobster, bottomfish, precious
corals, pelagic fishing by other
FMP permit holders, CRE special
permit needed to target potentially
harvested coral reef taxa (Non-
MPA).

Outside of Réfuge.
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KURE (summary)

Authority
Jurisdiction

Subareas

Permitted activities

Special restrictions

NWHI Coral Reef
‘Ecosystem
Reserve

(Federal waters

to 50 miles around

Entire no fishing RPA:
Federal waters 0 - 100 fm.

No fishing.

None.

Other Reserve waters:
Federal waters 100 fm-50

Limited commercial
and recreational fishing

No increase in level of
effort or take; no

all islands) X ! al .
miles. (all subject to fishing change in gear type or
caps based on catch species targeted.
history).
CRE FMP No-take MPA: No fishing. Insurance
Federal waters Federal waters 0-10 fm. requirement.
to 200 miles
Low-use MPA. Lobster, bottomfish, CRE special permit
Federal waters 10-50 fm. precious corals, needed to target any
troll/handline pelagic coral reef ecosystem
fishing by other FMP resources, insurance
permit holders. requirement.
Non-MPA: Lobster, bottomfish, CRE special permit
Federal waters 50 fm-50 precious corals, needed to target
miles. troll/handline pelagic potentially harvested
fishing by other FMP coral reef taxa.
permit holders.
Non-MPA: Lobster, bottomfish, CRE special permit
Federal waters 50-200 miles. | precious corals, . needed to target
pelagic fishing by other | potentially harvested
FMP permit holders. coral reef taxa.
USFWS None. No restrictions. No restrictions.
None

State of Hawaii
0-3 miles

State Wildlife refuge:
0-3 miles from shore.

Fishing with a NWHI
Taking Permit.

Hand harvest of
lobsters permitted.

Distinguishing characteristics:

State of Hawaii

(1) Kure Atoll State Wildlife refuge, 0-3 miles.
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KURE (details)

Waters

NWHI Reserve

CRE FMP

State of HI

0-3 miles

Not part of Reserve.

No restrictions.

NWHI Taking Permit
requirement.

0-10 fathoms
(outside of state
waters)

No fishing (RPA).

No fishing, insurance
requirement (No-take MPA).

No current restrictions.

10-50 fathoms
(outside of state
waters)

No fishing (RPA).

Lobster, bottomfish, precious
corals, troll/handline pelagic
fishing by other FMP permit
holders, CRE special permit
needed to target any coral
reef ecosystem resources,
insurance requirement (Low-
use MPA).

No current restrictions.

50 - 100 fm
(outside of state
waters)

No fishing (RPA).

Lobster, bottomfish, precious
corals, troll/handline and
longline pelagic fishing by
other FMP permit holders,
CRE special permit needed
to target potentially harvested
coral reef taxa (Non-MPA).

No current restrictions.

100 fm-50 miles
(outside of state
waters)

Recreational fishing,
commercial fishing by
bottomfish permit
holders, and all pelagic
trollers (Reserve).

Lobster, bottomfish, precious
corals, troll/handline and
longline pelagic fishing by
other FMP permit holders,
CRE special permit needed
to target potentially harvested
coral reef taxa (Non-MPA).

No current restrictions.

50 - 200 miles

Qutside of Reserve.

Lobster, bottomfish, precious
corals, pelagic fishing by
other FMP permit holders,
CRE special permit needed

to target potentially harvested
coral reef taxa (Non-MPA).

No current restrictions.
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Howland, Baker, Jarvis and Kingman Reef (summary)

Kingman Reef)

Authority Subareas Permitted activities Special restrictions
Jurisdiction
CRE FMP No-take MPA: No fishing. Insurance requirement.
0 - 200 miles 0-50 fm.
Non-MPA: Lobster, bottomfish, CRE special permit
50 fm-200 miles. precious corals, pelagic needed to target
fishing by other FMP potentially harvested
permit holders. coral reef taxa.
USFWS Refuge: Activities consistent with USFWS special use
0 - 3 miles 0-3 miles Refuge mission - no permit required to enter.
(0-12 miies at 0-12 miles (Kingman). commercial fishing.

Howland, Baker, Jarvis and Kingman Reef (details)

Waters

CRE FMP

FWS

0-50 fathoms

Lobster, bottomfish, precious corals, pelagic
fishing by other FMP permit holders, CRE
special permit needed to target any coral reef
ecosystem resources will be issued for
recreational fishing for on-island consumption
only, insurance requirement (Low-use MPA).

No fishing (Refuge).

50 fm - 3 miles

Lobster, bottomfish, precious corals, pelagic
fishing by other FMP permit holders, CRE
special permit needed to target potentially
harvested coral reef taxa (Non-MPA).

No fishing (Refuge).

3-12 miles

Lobster, bottomfish, precious corals, pelagic
fishing by other FMP permit holders, CRE
special permit needed to target potentially
harvested coral reef taxa (Non-MPA).

No fishing (Kingman Reef
NWR only).

12 - 200 miles

Lobster, bottomfish, precious corals, pelagic
fishing by other FMP permit holders, CRE
special permit needed to target potentially
harvested coral reef taxa (Non-MPA).

Qutside of Refuge.
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PALMYRA (summary)

Authority Subareas Permitted activities Special restrictions
Jurisdiction
CRE FMP Low-use MPA. Lobster, bottomfish, CRE special permit
0 - 200 miles 0-50 fm. precious corals, pelagic needed to target any
fishing by other FMP coral reef ecosystem
permit holders. resources - will be issued
for recreational fishing
for on-island
consumption only,
insurance requirement.
Non-MPA: Lobster, bottomfish, CRE special permit
50 fm-200 miles. precious corals, pelagic needed to target
fishing by other FMP potentially harvested
permit holders. coral reef taxa.
USFWS Activities consistent with USFWS special use
0 - 12 miles 0-12 miles. Refuge mission- no permit required to enter.
commercial fishing.

Distinguishing characteristics:

CRE FMP Low-use MPA 0-50 fathoms, harvest of CRE species w/special permit for recreational fishing
for on island consumption only.

PALMYRA (details)

Waters

CRE FMP

FWS

0-50 fathoms

Lobster, bottomfish, precious corals, pelagic
fishing by other FMP permit holders, CRE
special permit needed to target any coral reef
ecosystem resources will be issued for
recreational fishing for on-island consumption
only, insurance requirement (Low-use MPA).

No commercial fishing
(Refuge).

50 fm - 12 miles

Lobster, bottomfish, precious corals, pelagic
fishing by other FMP permit holders, CRE
special permit needed to target potentially
harvested coral reef taxa (Non-MPA).

No commercial fishing
(Refuge).

12 - 200 miles

Lobster, bottomfish, precious corals, pelagic
fishing by other FMP permit holders, CRE
special permit needed to target potentially
harvested coral reef taxa (Non-MPA).

Outside of Refuge.
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Johnston and Wake Atoll (summary)
Authority Subareas Permitted activities Special restrictions
Jurisdiction
CRE FMP Low-use MPA: Lobster, bottomfish, CRE special permit
0.- 200 miles 0-50 fm. precious corals, pelagic needed to target any
fishing by other FMP coral reef ecosystem
permit holders. resources - will be issued
for recreational fishing
for on-island
consumption only,
insurance requirement.
Non-MPA: Lobster, bottomfish, CRE special permit
50 fm-200 miles. precious corals, pelagic needed to target
fishing by other FMP potentially harvested
permit holders. coral reef taxa.
USFWS Recreational fishing, USFWS special use
0 - 3 miles 0-3 miles. activities consistent with permit required to enter.
Refuge mission- no
commercial fishing.

Distinguishing characteristics:

CRE FMP Low-use MPA 0-50 fathoms, harvest of CRE species w/special permit for recreational fishing
for on island consumption only

Johnston and Wake Atoll (details)

Waters

CRE FMP

FWS

0-50 fathoms

Lobster, bottomfish, precious corals, pelagic
fishing by other FMP permit holders, CRE
special permit needed to target any coral reef
ecosystem resources will be issued for
recreational fishing for on-island consumption
only, insurance requirement (Low-use MPA).

No commercial fishing at
Johnston Atoll (Refuge).

50 fm - 3 miles

Lobster, bottomfish, precious corals, pelagic
fishing by other FMP permit holders, CRE
special permit needed to target potentially
harvested coral reef taxa (Non-MPA).

No commercial fishing at
Johnston Atoll (Refuge).

3 - 200 miles Lobster, bottomfish, precious corals, pelagic Outside of Refuge.
fishing by other FMP permit holders, CRE
special permit needed to target potentially
harvested coral reef taxa (Non-MPA).
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AMERICAN SAMOA (summary)

American Samoa
(0-3 miles at Rose
Atoll NWR)

around the seaward side of
the atoll reef; (2) The lands
and waters from the
Refuge boundary out to 3
miles.

Authority Subareas Permitted activities Special restrictions
Jurisdiction
Government of None. Local regulations. None.
American Samoa
(Territorial waters
0-3 miles)
No-take MPA: No fishing. Insurance
CRE FMP Federal waters 0-50 requirement.
Federal waters fathoms around Rose Atoll.
to 200 miles
Non-MPA: Lobster, bottomfish, CRE special permit
Federal waters 3-200 miles. | precious corals, pelagic | needed to target
fishing by other FMP potentially harvested
permit holders. coral reef taxa.
USFWS Refuge: No fishing. USFWS special use
Cooperative (1) The area inside of the permit required to
Agreement with extreme low-water line enter.

Distinguishing characteristics:

The USFWS has a cooperative agreement with the Territory of American Samoa to manage Rose Atoll as
a National Wildlife Refuge, and the submerged lands and waters out to 3 miles around the refuge.
Magnuson-Stevenson Act jurisdiction begins at the shoreline at Rose Atoll. Under the CRE-FMP Rose
Atoll is designated as a no-take MPA from 0-50 fathoms.
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AMERICAN SAMOA (details)

Waters GOV'T OF CRE FMP USFWS
A. SAMOA
0-3 miles (except at Local regulations. No restrictions. -
Rose Atoll)
3-200 miles No restrictions. Lobster, bottomfish, precious -
corals, pelagic fishing by other
FMP permit holders, CRE
special permit needed to target
potentially harvested coral reef
taxa (Non-MPA).
0-50 fathoms around No fishing. No fishing, insurance No fishing
Rose Atoll requirement (no-take MPA). (Refuge).
50 fm-3 miles around No fishing. Lobster, bottomfish, precious No fishing
Rose Atoll corals, pelagic fishing by other | (Refuge).
FMP permit holders, CRE
special permit needed to target
potentially harvested coral reef
taxa (Non-MPA).
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS (summary)

Authority Subareas Permitted activities Special restrictions
Jurisdiction
CRE FMP Non-MPA: No restrictions. None.
0-200 miles 0-3 miles.
Non-MPA: Lobster, bottomfish, CRE special permit
3-200 miles. precious corals, pelagic | needed to target

fishing by other FMP
permit holders.

potentially harvested
coral reef taxa.

Distinguishing characteristics:

There are no “state” (territorial) waters around CNMI.

management measures within 0-3 miles from shore.

However, the CRE FMP will not impose any

COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS (details)

Federal waters

CRE FMP

0-3 miles

No restrictions (Non-MPA).

3-200 miles

Lobster, bottomfish, precious corals, pelagic fishing by
other FMP permit holders, CRE special permit needed
to target potentially harvested coral reef taxa (Non-
MPA).
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GUAM (summary)
Authority Subareas Permitted activities Special restrictions
Jurisdiction
Government of None. Local regulations. None.
Guam
0-3 miles
CRE FMP Non-MPA: Lobster, bottomfish, CRE special permit
Federal waters to Federal waters 3-200 miles. | precious corals, pelagic | needed to target
200 miles fishing by other FMP potentially harvested
permit holders. coral reef taxa.
Non-MPA: Lobster, bottomfish, CRE special permit
Guam’s Southern Banks. precious corals, pelagic | needed to target
fishing by other FMP potentially harvested
permit holders. coral reef taxa , no
anchoring by vessels
greater than 50' in
iength.
USFWS Refuge: Recreational fishing. USFWS special permit
Federal waters to Federal waters 0-100 foot required to enter.
100 ft at Ritidian isobath.

Distinguishing characteristics:

There are no CRE MPAs around Guam, but there is an anchoring restriction for the Southern Banks for
vessels larger than 50 ft in length.

GUAM (details)

Federal Waters GOV'T OF GUAM CRE FMP USFWS

0-3 miles Local regulations. No restrictions. None.
0-10 fathoms (at
Ritidian, outside of

Guam waters)

No commercial
fishing (Refuge).

Lobster, bottomfish, precious
corals, pelagic fishing by other
FMP permit holders, CRE
special permit needed to target
potentially harvested coral reef
taxa (Non-MPA).

No restrictions.

10 fathoms-200 miles No restrictions.
(outside of Guam

waters)

Lobster, bottomfish, precious -
corals, pelagic fishing by other
FMP permit holders, CRE
special permit needed to target
potentially harvested coral reef
taxa (Non-MPA).
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